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REPORT 
OF 
THE COMMITTEE TO SURVEY THE 
_ WORK AND ORGANIZATION OF THE 
CANADIAN PENSION COMMISSION 


VOLUME |! 


THE COMMITTEE TO SURVEY THE ORGANIZATION AND WORK 
OF THE CANADIAN PENSION COMMISSION’ 


AOORESB COMMUNICATIONS TOr 


THE BECRETARY, 

POO 61.5, 

V@IERANG AY PAIRS BLOGs, 
OTTAWA 4. ONT. 


March 22, 1968 


The Honourable Roger J, Teillet, Pity Malle 
Minister of Veterans Affairs, 
Ottawa, Untario. 


Honouradle Sirs 


The Committee, appointed in eccordance with “rvasury Board “inate 7.5, 
645417 of September bth, 1965 to survey the orranization and wer’ of tine 
Canacian i’ension Commission and, though not limited in the scope of its 
report, to study the orranization, methods sand procedures used in the 
adjudication of disability anc other pensions paid under the prov‘sions 
of the Pension Act, and to study the interpretation by the Comaission of such 
sections of the tension Act as it deemed should be considered, submiis its 
Report herewith in English and French, 


The “nglish text of the Report was signed by the Committee on August 
25th, 1967. The Report was not delivered at that time, as you had requested 
that it be submitted in both English and French. The translation war done 
by the Department of Veterans Affairs Translator, The delivery ¢i che -rench 
text to the Committee office commenced on Lecember Ist, 196) and ~.as completed 
on Februery 13th, 1968. The final corrections were approved on Pehruary evtn, 
1968. ‘The reproduction of th2 ‘trench text was completed on Maren (th, 1966. 

The report has been signed by all members of the Committce. % 
minority prcrosal by the Honourable Walter J. Lindas, and a suppl omentery 
comment on this proposal submitted jointly by Colone’ 6.A.M. Nantel and 


myself, are included. 


Yours sincerely, 


He TF gens eel 
4 


Mervyn woods, 
Chairma\. 


PERC .N ITED PURSUANT TO TREASURY BOARD MINUTE T.8- 645417 DATED SCPT. OTH, 1955. 
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REPORT OF THE COMMITTEE TO 
SURVEY THE ORGANIZATION AND WORK OF 


THE CANADIAN PENSION COMMISSION 


PART __ONE 


INTRODUCTION. 


CHAPTER I 
INTRODUCTION 
1. Establishment of Committee 

The establishment of this Committee was made public in an 
announcement to the press media on September 16th, 1965." 

Pursuant to your proposal the Treasury Board apnroved the 
establishment cf this Committee and Minute T.B. 65417 of 
September 8, 1965 records this approval, * The members of the 
Committee include Hon. Walter J. Lindal, Q.C., 3.A., LL.3., and 
Col. C.AM. Nance, -‘Cal., Q.C., Bol Ulebe, Win On. Mra vlerree 
Mervyn Woods, MsBbais, C.D., B.AbselLb iy -deeebe, as ome eer. 
Lindal is a retired Judge of the County Court of Manitoba and a 
veteran of the First World War, colorel Nantel is a career 
soldier serving in the office of The Judge Advocate General, a 
member of the Quebec Bar, a Queen's Counsel and a veteran of 
World War II. The Chairman is a Judge of the Sasketc.-wan Comt 
of Appeal and a veteran of World War TI. Mr. H.C. ‘i1adder or, 
the Executive Secretary of the War Amputations cf Canaco, was ape 
pointed Secretary. He is also a veteran of ‘orld War II. 

2. Terms of Reference 

From discussions with you prior to the #ctual estublistiment of 
the Committee, the Chairman understood that you wanted it to be 
free to enquire into all phases of the operations of the oy adian 


Pension Commission excepting only actual rates of peision. ‘The 


x See Appendices 1 and 2 to this Chapter, pares L9 and 20 


xx See Appendix 3 to this Chapter, pare 24 
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minute of the Treasury Board referred to above sets out that: 
The Board approves the appointment under the direction 

of the Minister for Veterans Affairs of a Committee of 
three persons not connected with the Department of Veterans 
Affairs or the Canadian Pension Commission, and for pre- 
paration of a report and recommendations thereon to the 
Minister within three months of the date of appointment, or 
as soon thereafter as possible; the Committee, though not 
limited in the scope of its report, to study the organization, 
methods and procedures used in the adjudication of disability 
and other pensions paid under the provisions of the Pension 


Act, and to study the interpretation by the Commission of 
such sections of the Pension Act as it deems shonld be 


considered. xXxxxxx 

Your Comnittee has taken this as its basic terms of referencé 
and has endeavoured to interpret it with the broad approach which 
it understood you intended. In so doing we have given those making 
representations to us considerable latitude as to the areas discus- 
sed. We are pleased to report, however, that by atid l°~se those 
appearing have taken no advantage of this attitude, Your Committee 
is of the view, therefore, that all of those appearing before it 
have had full and satisfactory hearings. 

3. Hearings 

Notices were published in newspapers ari veterans’ publications 
advising of the establishment of the Committee and inviting rep- 
resentations, * The response exceeded all expectations, As a 
resiilt your Committee held some ll hearinys occupying 31 citting 
days. For the convenience of veterans! organizations, hearings 
were held in Toronto and Quebec City as well as in Ottawa. Those 
appearing included representatives of fourteen organizations of 
veterans and dependants, thirteen members of Parliament, The Cane 


. es) - . . 
adian “ension Commission, The Veterans! Bureau, Canadian Forces 


7. oe ee —_— an < a 
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Headquarters and one private individual. lo one was refused a 
hearing and in a number of instances request.s for supplementary 
hearings were granted. 
Your Committee received more than 300 letters containing 
questions, recommendations, suggestions and complaints. In addition 
a number of organizations forwarded briefs, but did not wish to 
appear before the Committee, 
The following is a list of the hearings. 
Jan. 18, 1966 Toronto Canadian Paraplegic Association 


Sir Arthur Pearson Association 
of the War Blinded 


Jan. 19, 1966 Toronto Multiple Disability Casuaity Group 
of the National Council of Veterans 
Associations 

Jan. 20, 1966 Toronto War Pensioners of Canada - ‘ioronto 


Branch, War Pensioners of Canada 


Jan. 21761966 Toronto National Council of Veterans Assoce 
lations 
Jan. 22, 1966 Toronto Toronto & District Ex-Servicemen's 


Advisory Committee, Hong Kong Veterans! 
Association of Canada. 


Jan. 2h, 1966 Toronto Canadian Corps Association 

Jan. 26, 1966 Ottawa Army, Navy and Air Force Veterans 
in Canada * 

Jan. 28, 1966 Ottawa War Amputations of Canada ** 

Jan. 31, 1966 Ottawa Royal Canadian Legion *"* 

Feb. 1, 1966 Ottawa Royal Canadian Lerion 

Feb. 2, 1966 Ottawa Royal Canadian Legion 

Feb. 28,1966 Ottawa Mr, Jack McIntosh, M.P. 

Mar. 1, 1966 Ottawa Canadian Forces Headquarters 
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Canadae 
% Formerly the Army and Navy Veterans in a 
wa ae the Amputatiions Associasion of the Great, War. 


“x% Formerly the Canadian Legion of the BoLod colo 
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Apr. 


Apr. 


Apr. 


Apr. 


Apr. 
May 


May 


May 


2, 1966 
3, 1966 
5, 1966 
21,1966 
22,1966 


23,1966 


2h,,1966 


25,1966 


13,1966 


1h, 1946 


19,1966 


20,1966 


21,1966 
16,1966 


17,1966 


19,1966 


Ottawa 
Ottawa 
Quebec 
Ottawa 


Ottawa 


Ottawa 


Ottawa 


Ottawa 


Ottawa 


Cttawa 


Ottawa 


Ottawa 


Ottawa 
Ottawa 


Ottawa 


Ottawa 


City 


Mr, C.W. Carter, M.-P. 

Mr, John Matheson, M.Pe 
L'Association du 22ieme Inc. 
Canadian Pension Commission 


Mr, H.W. Herridge, M.P. 

Hon. Gordon Churchill, P.C+o, MeP. 
Mr, Ralph Cowan, M.P. 

Mr, Jack Davis, M.P. 


Mr, David Groos, MePo, 
NonePensioned Veterans Widows! 
Association inc. 


Mr, F. Jack Bige, M.P. 
Mr. Rene Emard, Nd eet 


Canadian Pension Commission 
Medical Advisory Branch of 
Canadian Pension Commission 


Hong Kong Veterans! Association 
of Cana‘ls 
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WLEIINS prays a SO LOMA hae wens om 
Commission 


Dr. J A. Forrester « 
Pension Commission 


Mr, T.M. Bell, M.P. 

Multiple Disability Casualty 
Group of the National Council of 
Veterans Associations 


Mr. Harold Winch, M.P. 
Mr, C.F. Kennedy, M.P, 


Mr. John Matheson, M.P, 
Dr. W.C. Gibson 


The Veterans’ Bureau of the 
Department of Veterans Affairs 


Director of Personnel Legal 
Services and Director of Industrial 
and Preventive Medicine, Canadian 
Forces Headquarters. 
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May 20, 1966 Ottawa Messrs. D.G. Decker and 
W.P. Power » Pension Commission 
Medical Advisory Branch of the 
Canadian Pension Commission 
June 20,1966 Ottawa Canadian Pension Commission 

Proceedings at the hearings were conduc'ed in an orderly and 
formal fasion but every effort was made to allow those making rene 
resentations to present their briefs and to make additional oral 
representations in a manner convenient and acceptable to them. Your 
Committee had no power to compel attendance so no special protection 
could be given to those appearing. Those appearing did so voluntavily 
and without exception were prepared to discuss filly all matters 
raised. While Mr. D. YVordon Blair, 3.A., LL.B., 3.CeLe acted as 
solicitor to your Committee, he attended no hearings. The members 
of the Committee questioned those appearing. All proceedings were 
transcribed but none of the persons appearing were sworn. 

Most of the proceedings were conducted in English bui. two briefs 
were filed in the French language and at two of the hearings some 
French was used. The hearing at Quebec City is an excellent example of 
a proceeding conducted in both languages; a situation made possible 
by the cooperative attitude of all concerned, Your Committee expres- 
ses its gratitude for the polite and considerate attitude of all 
those appearing who were of French speaking backxzround,. This 
enabled the proceedings to be conducted smoothly and efficiently 


in spite of the fact that only one member of your Committee is fully 


bilingual. 
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Where possible, prior to each hearing, the Secretary interviewed 


gin their particular wishes and 


those intending to appear to ascert 


requirements and to acquaint them with what to expect when they appeare 


ed, This has served to simplify the conduct of the hearings. 
Other Sources of Information 

In addition to the information contained in briefs, letters, and 
information gathered from the oral representations, your Committee took 
other steps to equip itself for the task in hand, Committee members 
attended hearinrs of Appeal Roards of the Canadian Pension Commission 
at Montreal, Winnipep, and Regina. They also attended hearings for 
leave to re-open at Ottawa, visited a District Office and reviewed 
with Mr. L.A. Muteh, the Deputy Chairman of the Canadian Pension 
Commission, a number of files that had gone to appeal. 7 addition, 
the physical facilities of the Commission were inspected by members 
of the Committee and opportunity was taken to meet the Chairman and 
other members of the Commission, the Medical Advisory Branch, the 
Claims Branch, and the Secretariat. Informal visits were also mads 
to the Veterans' 3ureau in Ottawa and to its office at Toronto, 

Your Committee found that in no one place did there seem to be 
a complete or organized compilation of material necessary to a study 
of tie backgrcund and history of the Canadian Pension Commission. M: 
Chadderton, the Committee Secretary, did a great deal of research 
and did it diligently and effectively. As a reslt of his capable 
and untiring efforts, your Committee has at hand co-urdinated informe- 


ation bearing on many of the problems raised for consideration, 


INTRODUCTION 


In addition to the above, the Secretary and his staff have reviewed 
many veterans' files, Many of these were examined by your 
Committee and from others typical problems have been brought forward 
for discussion. The Secretary has also had many interviews with 
members of the Commission and its staff for clarification of matters 


appearing in files and for information as to procedures. 


Delays 

Your Committee found that the first six months of its operation 
was taken up largely with research and familiarization, followed by 
extensive hearings in order to obtain information and views from 
interested parties. As a result, the task of evaluating this infor- 
mation, which often required considerable investigation regarding 
historical development of policies and legislation, could not commence 
until July, This evaluation and investigation turned out to be a 


time-cons’mine task, 


Ra ees fee that many of the problems examined by your 
Committee either had their source i? Ge original Pension Act, or 
had been developing for some O years. It became apparent that 
recommendations for the solution of these problems could be made only 
after detailed ete ton: thorough research, and possidle anclysis 
of various approaches, and your Committee had to take the view that 
haste had no place in our enquirye 


Previous Reviews 
After Confederation, the first need for military pensions arose 


out of ‘the North-West Rebellion of 1885. These were dealt with by 
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order-in-council. In 1901 the Militia Act made provision for 


service pensions to officers and men of the regular forcés The 


extensive casualties from World War I placed new and heavy demands 


on pension administration, and in 1916 new and special legislation 


was passed establishing a Board of Pension Commissioners. In 1919 


jt was given exclusive authority to adjudicate on claims. While 
there have been some changes in this legislation at almost every 
session of Parlinment the central purpose of the scheme then envisag 
has been retained. In brief, that may be stated as adjudication by 
a tribunal free from political control or interferencé. 

Although Parliamentary committees have at various times con- 
sidered certain aspects of the workings of the Canadian Pension 
Commission, there have been but three occasions on which persons 
outside of Parliament have been authorized to enquire into the 
operations of the Pension Commission, In 1922 a Royal Vommission 
of three members under the Chairmanship of Tieut-Col. J.L. italston, 
D.S.0., waS established to investigate and report on the operations 


of the Pensions Board based on certain specific complaints and on 


general questions relating to pensions, treatment and reeestablish- 


ment needs of veterans. Some ten years later a committee was estab- 
lished to report to the Minister of Pensions and Natioral Health on 
the administration of the Pension Act. Its first Chairman: was the 
Hon. T. Rinfret, Justice of the Supreme Court of Canada, who was 
later replaced by the Hon. Louis Arthur Audette, retired Judge of 
the Exchequer Court. Of the other ten members, five were from 


veterans! organizations, and five from the Department of Pensions 


Te 
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and National Health and the pension administration, This committee 
submitted four separate reports, This was in 1933 and there has been 
no further overall review of the work of the Pension Commission until 
the present time. 

Committee Guide-lines 

(a) Financial Aspects 

In its deliberations your Committee has been careful to avoid 
dealing with the financial aspects of pensions, Your Committee is 
fully aware of the responsibility of the Canadian Pension Commission 
to both Parliament and the taxpayer. 

In considering the problems before us, there has been no en» 
deavour to assess the overall financial commitment involved, This 
is not fixed, and must be decided by the Government and Parliament 
from time to time in light of prevailing conditions. 

We have seen fit to make recommendations that would require 
adjustment in pension for certain classes of the severely disabled. 
These recommendations are associated with interpretation of the 
statute and required your Committee to consider the principles 
behind the basic rate. We have, however, avoided dealing with the 
actual quantum of pensions and our recommendations are made in 
relation to the effective rate for ali pensioners. 

Your Committee appreciates that change usually means increased 
expenditure and has been aware of the potential financial involvement 
We have not, however, considered 


inherent in our recommendations. 


it part of our task to advise as to how much money should be spent. 


(b) Change without Upheaval 
 Phnte sha Sok ak tactile earincivticiested 


Your Committee has been guided by another basic consideration, 
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The Pension Commission has over the many years since its inception 


developed its own way of doing things. In so far as we have been 


able to determine it is on the whole operating satisfactorily, 
and, generally speaking, has the confidence and respect of those 
it serves. While we are making a number of recommendations that 
would reguire some revision of its activities, we have tried to 
set these out in a way that wil} cause minimal disruption. ve have 
tried to fit our recommendations to this pattern, This we trust 
will lead to minimal interference with established principles and 
procedures consistent with necessary or desirable changes. 
(c) Administrative Detail 

The members of vour Committee do not qualify as efficiency 
experts and hence have made but limited examination of the detail 
of administrative operation. Our efforts liave been directed ‘0 
ascertaining, within our capabilities and opportunities, the ef- 
fectiveness of the operations of the Commission as a means of 
providing veterans and members of the forces and their dependents 
with pensions and the attendant benefits arising from disability 


and death. Cur inquiry has in effect started with the resu’ts of 


these operations and where necessary we have then endeavoured to pro 
the causes, 
« Lonstitnution and Operation of the Commission 
The Canadian Pension Commission has an anthorized complement 


of seventeen Commissioners including a Chairman and a Deputy Chair 


man. Of these, twelve are appointed for ten year terms and five are 


ad hoe and appointed on an annual basis, There is a pension counsel 


introduction 
and an executive assistant to the Chairman, ‘The Secretery to the 
Pension Commission has charge of the Secretariat. ‘The Claims and 
Review Branch is responsible for processing claims where no 
medical question is involved, The Chief Medica? Adviser head: 
the Medical Advisory Branch which furnishes advice in regard to 
the medical aspects of pension matters, This Branch has five 
divisions each headed br a chief of that division. The five are: 
tye, war, Nose and Throats Psychiatric; General Diseases; Cardiac 
and Lung; and Injury and Gunshot Wound, The Commission aiso hes 
eighteen District Offices in Canada and one in London. England. These 
are staffed by both medicai and administrative personnel varying in 
number from some 26 in Toronto to 3 in Charlottetown. 

Claims for pension are initiated at the District level where 
the documentation is taken and medical exwminati. 2 is held. The 
file is forwarded to Ottawa where it comes before a Pension Comiis~ 
sioner after review by one or more of the medical advisers, The 
decision of the Commissioner as to whether or not there should be 
entitlement is placed on the file and later, after consic «:tion, 
two of his colleagues sign the finding if they agree witn it. This 
procedure is referred to as a "Board Room decision. The appli- 


cation, if refused, may be given reconsideration +t what 1s termeu 


either a "reuewal" or "second" hearing, which constitutes a 


further review of the fiie. 


There are appeals from these findings to an Appeal Board e 


These boards are panels of three selected from the Commissicn who 


° . * ° 7 ‘ m n res & Canaca, T . 
go on itineraries for hearings at the major centres o ! he 
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veteran may make & personal appearance and call wituesses to 


support his claim. He may have the assistance of counsel of his 


choice, In most cases, however, his case is presented by an advo-=- 

cate from the Veterans: Bureau of the Department of Veterans 

Affairs. Here, there is no opposing counsele The members os the 
Appeal Board ask the questions and test the presentations as it 
were, Their decision is the final step in the proceeding « Thene 
are provisions for re-hearings at the Board room level and also for 
obtaining leave to re-open, but the above outline gives the essen= 
tials of the procedure. 

9, Potential of Future Activity 

It may appear that, because World War I concluded nearly 50 years 

ago and World War II more than 20 years ago, the adjudication of 
new pension claims is no longer a matter of im ortance. Statistics 
reflecting the activity of the Commission for the fiscal year aded 
March 31, 1965 showed a total of 3,329 applications o1 behalf of 
members of the forces who served during World War J. The total of 
applications on behalf of World War II personnel was 7,172, making 
a grand total of 10,501. 


A summary of Canadian Pension Commission decisions on applic tion 


from April 1, 1964 to March 31, 1965 follows. ' 
‘ World Wor ].d 


Nature of Appiications War I War.I] YOTAL 
First Hearings or Initials...Granted.....-. 029 1,099 1,528 


Not granted... 2,690 2,850 5,550 


ed 


Tels caidas ch vcs vacdacds wakes CooL eo 


Second Hearings or Renewals. .Granted..svoos 16 820 836 
Not granted... 226 1,642 1,868 _ 
OT CE i On an ee ane aie ing dene ee 2 oo Zan 


en aes hs > ea eave ch ke es UTONEOesscads | Lun y7 Sol 
Not granted... 6h, 10h 168 
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10. Pension Activity 
The overall activity of the Commission 1s shown in the following 


summary of pension activities during fiscal year ending March 31, 1965: * 


World World 
War I Wer IT TOTAL 
ee San hee ee Oe ee ee 8 


Disability Pensions-- 
Bemeares Gu ADE itd 19Gb ac atiecdehus 38,493 106,628 145,121 


Awarded during fiscal year....eeoe 165 1.511 1,676 
Reinstated during fiscal year..... 27 179 206 

Bate ecem in tecne wpa sidaieawtrass * bie 38,685 108,318 17,003 
Discontinued during fiscal year... 24482 1,699 Peto si 


me Omer sat. March 314.1965 .04h.0ws ys 36,203 106,619 lhe 622 


Dependent Pensions-- 
ie orca tat-Apri ld. 106) hereon amb iste 167501 gies0 902 


Bwanced during. fiscal \year +4.» des 565 531 1.096 
Reinstated during fiscal year..... Nie Soils 726 

Bee NA ctreit Anode Lk hoehoe aior.c Le 7. 700.. 90.70 
Discontinued during fiscal year... feel 1,490 erat 
moerorcel an March 3); 1965 s<6c6ées nse Tiiueey 16,236 30.4.3 


Disability and Dependent Pensions-- 
Pueerce wat April 1,196 ewes ance ee 520i 122,200" yoguen 


Pwaciediduring fiscal Vear..vecsshs 730 2, O42 optic 

Reinstated during fiscal year..oo. 139 793 ees 
BOLE ey her aus BAS eee Ade 53,003 Se wines 119s 12] 

Discontinued during fiscal year... 34053 5 bee 6 hh2 


fe ores at March) 31,1965 e e«s«> ems 50,430 12°,855 173,285 
The averave age of the World War I pensioner is now ia the vicinity 
of 70, and it can be expected that the applications on behalf of this 
group will decline rapidly within the next ten years. The fact, sow- 
ever, that there is still considerable pension work being ccve on behalf 


of this World War I group is a significant indicator of the future work 


load for pension administration for World War II veterans. ‘lhe average age 


for this group is now 7 years. Using this figure as a base, your Com- 


mittee can foresee the need for an extensive pension administration for 


the World War II veterans for at least 25 years, bearing in niind the extent 


of the pension work still being done in 1967 jor those who served during 


the 191-1918 war. 
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The ages of disability pensioners from World War I and Il, as at 


March 31st, 1965, are shown below: ? 


AGES OF DISABILITY PluNSIONKItS 
AU OE 


r prareeee nsec Se RIAL CO ARO LAA? AO “ 5 
Average Ade of Peasioners: 
Axorage Ane G0 23 te / 
World hay $f 7302 yearsis = ——— ae 
wordd dar 25 51.2 years | 


P “Otgast Pensioners | 
vor ld var fF: FO5 years 
¥ ———|— lor id War 2: 95> years | 
beds] Younges. Pensioner. 
Caaaay TRE aaa WER a ae a 
Wor dd viat $s 60 years 
reyeiae waves 93 oy Gone 


AGES OF PENSIONERS 
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The Pension Commission has also a continuins role in the adjudication 
and administration of pension on behalf of members of the Reoular lorces 
who have suffered a disability or death where such is related to service. 
The applications handled by the Commission in respect to Regular Forces 


personnel in 1964-65 Fiscal Year are given in the Table below: 


First Hearings 1007 
Second Héarings 1,08 
Appeal Board Hearings 290 
TOTAL 1705 


The fact that your Committee has, in this report, recommended 


Significant changes in the pension legislation and in its administration 


is in itself a cause for some reflection. Your Committee has come to the 


conclusion that many of the changes which it is now sugzesting should hav 
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been made earlier. The fact that they were not should in no way mitigate 
against the need to make these changes now. Where practicable your 
Committee has Suggested that consideration be given to effect these 
changes retroactively, 
Ete Plan of the Report 

In drafting this report your Committee has dealt firstly with 
matters of adjudication and appeals, believing that its views on needed 
remedies in this area should be made known before setting out other 
proposals, These are set out in Part II, In Part III the report deals 
with what your Committee has termed "Major Areas", Part IV is entitled 
"Miscellaneous" and deals with some individual sections of the Act 
together with a number of important but lesser known pension matters, the 
Minority Report and fhe supplementary comment of the Majority Menibers, 
Part V is the conclusion of the main Neport. 

Some of the recommendations to be found in the Neport suggest 
changes that will involve statutory amendment. Your Committee appre-{ 
Ciates that legislative drafting is a highly specialized field and ace 
cordingly has in almost every case been able to avoid the postulation 
of proposed amendments in final form. The attempt has been rather to 
convey as clearly as possible the results considered desirable and to 


leave the actual details of the drafting to be done by others, Some 


matters referred to do not necessitate legislative action but are intended 


for the guidance of those responsible for the administration of tha Actes 
The bulk of this report deals with areas in which your Committee 


found problems, These are discussed in the light of Commission policies and 


practices, the representations made to us, the history of the legislative 


provisions, your Committee's recommendations and its Supporting comment, 
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INTRODUCTION 


Your Committee found it necessary to reconstruct the historical 


background of many sections of the Act in order to arrive at a full 


understanding of their importance. It was also of value for the 
Committee to look at various sections from the point of view of their 
application in pension administration throughout the years; and to note 
the complaints and suggestions submitted in regard to these sections, 
and to analyze what remedial steps, if any; had been taken regarding 
their improvement. 

Your Committee has considered it pertinent, in this report, to 
report the historical background in considerable depth. The purpose 
is two-fold. Firstly, this history is most important to an effective 
study of the provisions of the Act. Secondly, having completed the 
research, your Committee feels that it would be useful to place the 
results in your hands. 

The Veterans! Benefit Act, 175'" oxtended the coverage of che Pensi 
Act to mambers who served in the Special Forces in Korea. The Special 
Duty and Pension Order® likewise extended the provisions of Section 13 
to members of the Regular Forces who have served overseas in spscially 


designated areas in peacetime. * 


ed Goae 
—— we ole ems ees 
——— meee ws: 


ee 


* Members of the R r 5 

e Segular Forces are covered under Section 13(2) which 
provides pension for disability or death which arose out of V Z 
connected with military service, Section 13(1), which no * ae 
to service during World War I and World War IT ‘Gnciiegn oer! = 
injury, disease Or aggravation thereof renultane so disabilaee a 
is attributable to, or was incurred during military re Th 1 
provision is usually known as the "insurance Hineienen ue ; 

° 
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Introduction 
The information in this report deals specifically with applications 
arising from three classes of service; World War I, World War II and service 
in peacetime with the Regular Forces. Throughout this Report reference to 
service in World War II shall be taken as including service in the Special 
Forces in Korea am in areas designated in the Special Duty Pension Order. 
Also, your Committee is aware that any revision in the Pension Act 
or the operating policies and practices of the Commission could necessa- 
rily affect other groups coming under legislation, including the Civilian 
War Pensions and Allowance Act, the Flying Accidents Compensation Order, 
the Royal Canadian Mounted Police Continuation act or the Royal Canadian 
Mounted Police Superannuation Act. Your Committee has made no detailed study 
of these enactments but is of the view that, in so far as possible the 
attitude and approach to their administration should be the same es that of 


the Pension Actes. 


a a ee eae) gi: . ee <gskr | Gemm (weey, cues, Gums Gow quel dais Ge ene) Game) Sait Se) ome eR eet ee) | ee ee ee ee 


REFERENCES 


1. Annual Report, Canadian Pension Commission, 1964-65, Page 81. 
2. Ibid, Page 80 

3. Ibid, Page 80 5 

he SC., 195), Chapter 6 

5. Vote 58a, Schedule B, Appropriation Act No. 10, 196h. 


19 


Appendix I 


News Release Neo. 122 For Immediate Release 


Committee To Study Canadian Pension Commission 


Ottawa: A survey of the organization and work of the Canadian Pension 
Commission will be carried out immediately, the Honourable Roger Teillet, 
Minister of Veterans Affairs, announced today. 

A Past President of the Royal Canadian Legion, a Joint Deputy Ministe 
of the Quebec Department of Lands and Forests, and a former Chairman of the 
National Employment Committee have been appointed. 

Chairman of the Survey Committee will be Mr. Justice Mervyn Woods, 
Court of Appeal, Regina, Sask., who served in the Royal Canadian Navy throug! 
World War II, retiring as a lieutenant-commander, and who was Dominion Presi 
of the Legion from 1960 to 1962. 

The Committee is not limited in the scope of its report, but it has 
been specifically instructed to study all matters relating to, firstly, the 
organization, methods and procedures used in the adjudication of disability 
and other pensions paid under the Pension Act; and, secondly, the interpreta 
tion by the Canadian Pension Commission of such sections of the Pension Act 
which it feels should be considered. 

Members of the Committee are: Mr. Jean-Pierre Giroux, Quebec, P.Q., 
served in North-west Europe in World War II in the Royal Canadian Artillery, 
retiring from the Militia in 1962 with the rank of brigadier, and who has bi 
a Joint Deputy Minister of the Quebec Lands and Forests Department since 19 
and Judge W.J. Lindal, Winnipeg, Manitoba, who served as a captain in Franc 
in the Canadian Expeditionary Force of World War I and who retired in 1962 
a judge of the County and Surrogate Courts of Manitoba, 


The Committee is to report to the Minister within three months or 
soon as possible thereafter. | 


16 Sept 1965 ae 
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Appendix JIT 


News Release No. 126 For immediate release 


Colonel Nantel of Montreal on Pensions Survey Committee 
Ottawa ~- Colonel Gerard Nantel, B.A., LL.B., C.D., has been appointed to the 


Committees, established last September, to survey the organization and work of 
the Canadian Pension Commission, the Honourable Roger J. Teillet, Minister of 
Veterans Affairs, announced today. 

Colonel Nantel replaces Brigadier Jean-Pierre Giroux who resigned 
from the Committee soon after it was announced, when he was appointed to the 
Civil Service Commission of the Province of Quebec. 
[ Born in Montreal in 1913, Colonel Nantel was one of the first graduates 
of the Externat Classique de St-Sulpice in Montreal. He was admitted to the 
Bar of the Province of Quebec in 1938, following his graduation from the 
University of Montreal. 

After four years of law practice in Montreal, Colonel Nantel joined 
the Canadian Army, attending the Officers Training School at Brockville in 
1943. Upon graduation he was appointed to the legal branch of the armed forces, 
and since then has held many appointments in Canada and overseas in that branch. 
He attained the rank of Colonel in 1962 and is at present Assistant Judge Advocate 
General, H.Q. Quebec Command. 

Colonel Nantel brings a wealth of military and legal experience to the 
Committee, the chairman of which is Mr. Justice Mervyn Woods, Court of Appeal, 
Regina, Sask., and the Honourable W.J. Lindal, Q.C., Winnipeg, Manitoba, retired 


judge of County and Surrogate Courts, is the third member. 


i Bias 
22 December 1965 3 


APPENDIX III 
fabltaliadin senna 


SYTRACT FROM THE MINUTSS OF A MEETING OF THE HONOURABLE THE 
TREASURY BOARD, HELD AT OTTAWA, ON SEPTEMBER 8, 1965. 


T.B. 64517 


The Board approves the appointment under the direction of the 
Minister for Veterans Affairs of a committee of three persons not 
connected with the Department of Veterans Affairs or the Canadian 
Pension Commission for a survey of the organization and work of the 
Canadian Pension Commission and for preparation of a report and rece 
ommendations thereon to the Minister within three months of the date of 
appointment, or as soon thereafter as nossible3 the Committee, though 
not limited in the secpe of its report, to study the organization, 
methods ard procedures ‘sed ir the adjudication of disability and other 
pensions paid under the provisions of the Pension Act, and to stndy 
the interpretation by the Commission of such sections of the Pension 
Act as it deems should be considereds committee members to be paid 
‘100 per day expense allowance while acting on the Committee plus 
travelling expenses and to be s pplied with necessary suppert staffs; 
the study to be chargeable at an estimated cost of 30,000, to avail- 


able finds in Vote 20, Canadian Pension Commission « Administration 


Sedv. HA. Davis 


Assistant Secretar 
i ae ae, 


APPISNDIX IV 
NOTICE 


THE COMMITTEE TO SURVEY THE ORGANIZATION AND WORK 
OF THE CANADIAN PENSION COMMISSION 


The Minister of Veterans Affairs has appointed a Committee of three 
private citizens to survey the work of the Canadian Pension Commission, 
and its administration of the PENSION ACT, under which pension is 
provided for disability and death to or in respect of members of the 
Canadian Naval, Army and Air Forces. 


The terms of reference of the COMMITTEE are to survey the organiza- 
tion and work of the Commission and, without limiting the scope of 
its report, to study the organization, methods and procedures used 

in the adjudication of disability and other pensions paid under the 
provisions of the Pension Act, and to study the interpretations by 
the Commission of such sections of the Pension Act as it deems should 
be considered. 


The COMMITTEE invites representations in writing concerning the work 
of the Canadian Pension Tommission from: 


(1) Veterans' organizations; 
(2) Other interested bodies; and 
(3) Private individuals, 


These representations will be reviewed by the COMMITTEE and, where 
considered desirable, the COMMITTEE will receive representatives or 
private individuals at sessions to be arranged. The COMMITTEE assumes 
no responsibility for expense incurred for attendance at such sessions. 


Representations must be submitted in writing not later than December 
6th, 1965, to: 


H.C. Chadderton, 

Secretary, 

The Committee to Survey the Canadian 
Pension Commission, 

Room 5116, 

Veterans Affairs Building, 

OTTAWA , Ontario. 


The COMMITTEE is anxious to have the views and opinions of all who 

may be concerned in this vital matter. The co-operation of interested 
orranizations av.d persons will be rreatly appreciated, and it is- 
hoped that they will avail themselves of this opportunity to assist 
the COMMITTEE , 


lal 
Mervyn Woods, 
Chairman, 


The Committee, to Survey 


the Canadian Pension 


OTTAWA, Canada, Jommission 
COmmLsS ° 


October 17th, 1965.. 
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Peon | OF THE COMMITTEE To. 
SURVEY THE ORGANIZATION AND WORK OF 
THE CANADIAN PENSION COMMISSION 


PART.“ Two: 


PDOJUDICA TION. AND APPEALS _ 


2h 
CHAPTER 2 


INTERPRETATION POWERS 

GENERAL 

Interpretation of the Pension Act is the responsibility of the 
Pension Commission, as provided by Section 5(S) of the statute which 
reads as follows: 

5(5) The Commission shali determine any quesvion 
. of interpretation of this Act and the decision 
of the Commission on any such question is final. 

REPRESENTATIONS AND EVIDENCE 

In general, the use made by the Pension Commission of this Section 
of the Act was widely criticized, Veterans organizations considered 
that the powers accorded the Commission under this Section were exces« 
Sive and that, because of the existence of these powers, the Commis- 


sion has developed a bureaucratic attitude with the result that: 


(1) The Commission made no attempt to justify its 
actions. 
e) The Commission viewed the powers wader Section 


5(5) as a “carte blanche to deal with each case 
as it saw fit. 


(3) There was no attempt to obtain, collate or publish 
. data covering past decisions relating to inter 
pretation in such manner as to create a ready 
reference for future use. 


(4) The Commission considered it unnecessary to publish 
policy directives which would be available in the 
form of consolidated regulations for distribution 
to veterans organizations, the Armed lorces, the 
Veterans! Bureau, or even on any regular basis to 
the Commission's own staff. 


— 


Mr, T.D, Anderson, Chairman of the Pension Commission, 
Beas tay PTET BOM 5 ele ee ot ern antec nema ieceaann els 
told your Committee that individual Commissioners were pere 


mitted to use their own interpretation regarding provisions of 
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REPRESENTATIONS AND EVIDENCE 

the Pension Act. Your Committee inferred that, in this respect, the 
Chairman was referring to circumstances other than those where the 
Pension Commission had issued a directive, giving an official inter- 
pretation. 

The Pension Commission followed the practice of deciding on 
matters of interpretation either at full meetings of the Commission, 
or at what is known as a "Committee of Interpretation". 

The prcecedure of these Committees of Interpretation would seem 
to be as follows: 

1. Requests for interpretation are submitted to 
the Commission Chairman from time to time by 
individual Commissioners. 

2. The Commission Chairman then delegates several 
members of the Commission to sit at a Committee 
of Interpretation, and to prepare a report for 
the Commission. 

3. The Pension Commission accépts, amends, or 
rejects the recommendation of the Committee. 
If the recommendation is accepted, the Commis- 
sion would issue a written directive setting 
out the interpretation as official Commission 
policy. 

Your Committee noted some instances where the Chief Pensions 
Advocate of the Department of Veterans Affairs, or representatives of 
veterans organizations, had submitted requests to the Commission 
Chairman for an interpretation of the Act, with the result that such 


persons had appeared before Committees of Interpretation to make 


submission supporting a particular interpretation. 


HISTORY 
The following excerpt is given from the annotation to the Pension 
Act, 1919 in respect of Section 7 quoted above. 4 
This section continues the Commission in its former 
position of independence so far as pensions are 
concerned. The decisions rendered cannot be ques~ 
tioned by any higher authority. 
This authority of the Commission was amended in 1923. Seetion 
7(1) is quoted in part as follows: ? 
7(1) »+eeThere shall be an appeal from any decision of 
the Commission to the Federal Appeal Board as 
herein provided, pursuant to the rules and regul- 


ations established by the Governor =-in-Council 
under the authority of the Act. 


The following excerpt is taken from the annotation to the Bill 
amending the Pension Act, 1923: § 
' This section cancels the Commission's powers to 
have jurisdiction over all pension matters and 
as to entitlement to the Pension for disability 


or death establishes a right of appeal to a 
Federal Appeal Roard. 


A further amendment in respect of the jurisdiction for inter- 
pretation of the Pension Act was contained in Section 51(8) of the 
Act, approved under date of June 11, 1928 which read as follows: / 

51(8):Any dispute as to the jurisdiction of the Board * 
to entertain and determine appeals from refusal 
of pension by the Commission shall be referred by the 
Department to the Exchequer Court for determination. 


The amendment of 1928 was presumably enacted to resolve conflicts 


of jurisdiction between the Board of Pension Commissioners, and the 


Federal Appeal Board. In all other matters of interpretation, the Board 
of Pension Commissioners continued to submit questions of interpretation 


for an opinion from the Department of Justice. 


* Refers to Federal Appeal Board 
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1923 


1928 
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HISTORY 

The first legislative provision vesting jurisdiction in a pension 
adjudicating body with respect to interpretation, appeared in an amend- 
ment to the Pension Act of May 30th, 1930, which stated, in effect, 


that the Pension Appeal Court could question any decision which turned 


upon "the interpretation of any provision of this Act". The effect 

of this amendment was that the Pension Appeal Court was used to decide 
on matters of interpretation with respect to decisions of the Pension 
Tribunal. The Board of Pension Commissioners still continued to use 
the Department of Justice for opinions on broad questions of interpre-= 
tation. 


An amendment dated May 23rd, 1933 stated: 9 


65(1)(c): The Court shall have jurisdiction in 
respect of the following matters: 


(c) Any question of interpretation of 
this Act which may be referred by 
the Crown, or by leave of the Court, 
submitted by the applicant and the 
procedure on such reference or sub- 
mission shall be prescribed the Court. 
This was taken to mean that, as of this date, jurisdiction rested 


with the Pension Appeal Court to deal with "any questions of interpre- 


tation." 
Under date of June 12, 1936, a further amendment was made in 


respect of the jurisdiction of the Commission. Paragraph Section 5(1) 


is quoted, in part, hereunder: !¢ 
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HISTORY 


5(1): Subject to the provisions of this Act and 
any regulations made thereunder, the Commis- 
sion shall have full and unrestricted power 
and authority and exclusive jurisdiction to de 
deal with and adjudicate upon all matters 
and questions relating to the award, increase, 
decrease, suspension or cancellation of any 
pension under this Act. 

The explanatory note in connection with Bill 26 which dealt with 
this amendment stated as follows: !! 

There is no change from the present Section 

5 in the Act except that (sic) the addition 
of the underlined words which make it a little 
more definite that the Commission has unres- 
tricted power and jurisdiction. 

It is noted, however, that the former Section 65(c) remained in 
the amended Act of 1936 which provided that questions of interpretation 
could be referred to the Pension Appeal Court. The Pension Appeal Court 
was abolished by an amendment of the Act on May lth, 1939. 

The duties of the Pension Appeal Court with respect to appeals 
were transferred to Appeal Boards of the Commission. There was, 
however, no specific reference in the new legislation to the procedure 


for deciding questions of interpretation of the Act. 


This situation was altered by an amendment to the Pension Act sho rwt 


under date of May 28, 191, which saw approval of Section 5(3) which 


read as follows: !? 


5(3): The Commission shall determine any que stion of 
interpretation of this Act and the decision of 
the Commission on any such question shall be 


final. 
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HISTORY 


The explanatory note accompanying the Bill as presented to 


Parliament read as follows: a 
This is a new Subsection and is inserted for the 
purpose of making it clear that the Commission is 
the sole authority on questions of interpretation. 

This authority exists, in the same wording, in the Act at this 
time under Section 5(5). 

It would appear from this review that, over the years, Parliament 
has favoured a policy under which the responsibility for interpretation 
of the legislation should be left with the administrators. 

In 1928, at which time there was both a Board of Pension Commission- 
ers as a court of first instance, and a Federal Appeal Board as a court 
of final resort, matters of interpretation wre referred to the Exchequer 
Court. 

In 1930, the final responsibility for interpretation of the 
provisions of the Act was vested in the Pension Appeal Court. This 
Situation continued until the Pension Appeal Court was abolished in 
1939. 

With the removal of the Pension Appeal Court some question arose 
as to whether or not the Commission was the sole interpreter of the 
Act. Under Sub-section 5(1), as enacted on June 12, 1936, the Commis- 
sion was given "full and unrestricted power and authority and exclusive 


jurisdiction” to deal wi j . ps 
th pensions. There was, however, no specific 


reference to the responsibility for interpretation. This situation 
was clarified by the amendment of 19)]1 which gave the Commission sole 


and final responsibility for interpretation, 


INTERPRETATION POWERS 
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CHAPTER 3 


PERSCNAL APPLARANCES 


ee ae oe 


GENERAL 
Personal appearances in matters of assessment, degree of aggravation 


and other discretionary benefits. Appeals in matters of this nature are 
dealt with under Seztion 7(3) which reads as follows: 


7(3) The Commission, represented by one or more 
Commissioners designated by the Chairman, may 
in ats diseretion hold sittings in any part 
of Canada, or elsewhere than in Canada, Lor 
the purpose of hearing evidence or complaints 
in respect of pensions or any question of 
assessments, and, if directed by the Chairman, | 
different sittings of the Commission may be 
heid at the same tim. 


REPRESENTATIONS AND EVIDENCE | 
The Royal Canadian Legion suggested to your Committee that the | 
basis on which the Pension Commission granted personal appearances 


under this authority in the Act was tco restrictive.” Other represent. 


ations made to the Committes stated that: 


(1) The Commission appeared to be reluctant to 
grant personal appearances under sub-section 
th) ek gel Pel 


(2) The Commission has not issued a published 
posicy setting out the circumstances under 
which such personal appearances would be granted. 


(3) The arrangements for such personal appe arances 
were open to criticism on the grounds that: 


(a! No provision was made for presentation of 
argument by ths veteraa'’s advocate or 
counsel representing the app!icants 


o's i = Pe a 3 . : s 
.o) No resord of evidence was maintained, 


Mre Ralph Cowan, M.P.: Your Committee heard a representation from Mr. 


Cowan concerning the lack of appeal provisions in regard to those 


} f\ hin . <  * 
sections of the Act which deal with matters other than entitlement. 


: 2? 
He stateds “* 


Representations and Evidencs 


The existing appeal procedure deals only with 
applications for entitlement, i.e. whether cr 
net the applicant is entitled to pension (as 
separate and apart from the assessment of the 
degree of disability which establishes the 
amount cf money the pensioner will receive). 
There are a considerable number of provisions 
in the Pension Act from which there is no 

_ appeal, and, in effect, the decision of ths 
Commissicn is final, with no opportunity for 
the applicant to appear in person, or for an 
application to support an appeal. 


Veterans’ Bureau: The submission from the Veterans‘ Bureau” suggested 
that hearings under Seztion 7(3) could reasonably be used to permit 
consideration of more requests in connection with pensicn matters, The 
submission contaivzed a memorandum to the Chairman of the Pension Com- 
mission from the Chief Pensions Advocate dated Marsh 26, 1962 and a 
memorandum to the Departmental Secretary dated December 30, 1953. These 
documents re: ommendsd whs right of appeal and right of hearing in regard 
to a number of matters whers no suvh provisions wers now avarlable vindex 
the procedure of tne Commission, These mriters ir luded. 


(1) Administration of a pension by the Commission. 
. 4 Q < no Cate a " 
pee a Oa SR 18) 


(2) Suspension of a pension by the Commission on 


= At 


= o 9 5 - ed } = — - * . 
3 pensioner's imprisonment. (Sectioa 19) 


° a ae ad ; 9 7 ’, me saat - | bd peat F = 
(3) Ths disposition of unclaimed the valM tse 
(Section 2u4\2)}) 


(i) Paymect of last illness and burial expenses, 
yoection 24'5)) 


> ’ oe a Sear WG 7o 
(5) Awards of compassionate pension, (vection 25) 


(6) Suspension of pension on failure to appear for 
a madical examination. (Section 29(1)) 


(7) The award of Attendance Allowance. (Section 30(i)) 
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(8) Retroactive dating of an award of a pension. 
(Section 31) 


(9) The reduction’ of pension on refusal of a pension~ 
er to undergo medical or surgical treatment. 


(Section 32) 


(10) Award of pension where a pensioner is separated 
from his wife. (Section 3h(1) 


(11) Allowance for maintenance of parents of a 
pensioner. (Section 34(2) 


(12) The right of a widow to pension where separation, 
divorce, and common-law relationships are involved. 


(Section 3 (6) and Section 36 ) 


(1.3) Claim of dependent parents in respect to deceased 
members of the Forces. (Section 38) 


(14) Claim of dependent brothers and sisters in 
respect to deceased members of the Forces. 
(Section 39) 


(15) Apportionment of pension between several 
applicants. (Sections 0 and 1) 


(16) Retroactive provisions in death claims. 
(Section 2). 

Procedure of the Commissicn 

Personai appearances under Section 7(3) of the Pension Act are 
approved by the Deputy Chairman of the Commission, on authority 
delegated from the Chairman, 

Requests for appearances under Section 7(3) are submitted to the 
Deputy Chairman through: 


(1) The Pensions Medical Examiner in a District 
Office; 


REPRESENTATIONS AND EVIDENCE 


(2) The Chief Pensions Advocate, either on refer- 
ral from a District Pensions Advocate or at the 
request of a member of the Head Office staff 
of the Veterans’ Bureau; or 


(3) Veterans organizations. 

These appearances may be made before one or more Commissioners, 
The general practice is to authorize these appearances before three 
Commissioners, usuaiiy when such are travelling as the members of an 
Appeal Board. This means that such members handie Section 7(3) personal 
appearances in conjunction with their itineraries while considering 
entitlement appeals under the regular procedure. 

When a Section 7(3) appearance is authorized, the Commissioners 
designated to hear the complaint are provided with a summary of inform- 
ation which 1s prepared by either the Veterans Bureau or the Medical 
Advisory Branch, =n accordance with the following division of 
responsibility: 

(1) The Veterans’ Bureau prepares a summary of 
evidence for the purpose of a personal appear-~ 
ance to consider a degree of aggravation. Such 
summary of evidence is the responsibility of 
the Veterans’ Pureau, in that the main factors 


usually involve evidence with respect to attrib- 
utability to service. 


(2) The Medical Advisory Branch of the Commission 
prepares a summary of information where the 
personal appearance is for the purpcese of 
considering an assessment of disability. 
summaries are medical 1n nature. 


Such 


In Section 7(3) appearances, the Commission pays the expense of 
the pensioner and witnesses, ‘provided that the complaint 15 resolved 


in favour of the pensioner. 


Xe) 
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REPRESENTATIONS AND EVIDENCE 

The decision on a complaint submitted at a personal appeerance 
is normally made by the Commissioners who hear the complaint. In 
cases of disagreement among the Commissioners, the matter is referred 
to a regular meeting of the Commission for decision. This procedure 
is set out ina directive issued by the Deputy Chairman under date of 
December 3rd. :'" ? .s directive cautions that: 


(i) Personal appearances are not to be considered 
as “hearanvs’; and 

(2) Secticn 7(5, of the Act prevides only for 4 
"sitting" to take evidence, but as a matter of 
Jommission policy, it has been the practice of 
the designated Commissioners to render a deci- 
sion, except that where there is a disagreement 


among the other members, the matter wiil be 
referred to the Commission for decision. 


Purpose cf 7 3) Appsanan wr 

Section 7(3) of the Act states that the Commission, represented 
Dy One or more Commissioners, may hoid sittings “for the purpose of 
hearing evidence or compiaints in respect of pensions or any questions 
of assessment". information given to your Committee csives rise to the 
question as to whether or not the Persion Commission has utilized Sec- 
tion 7(3) appearances to the full extent as contemplated by the 


legisiation, 


The Commission Chairman. in his evidence before this Committee 


a7, 


On Maren 2.vt, 1h ra CAPA Shae RE ‘ 
c . J "hat 7(3) appearances were restricted 
gencraliy to anestions 


\4/ Medical assessment, or (bo) degree of 


REPRESENTATIONS AND EVIDENCE 

Confirmation regarding the restricted use of this procedure 
appears to be inherent in the fact that, during the 1945-66 fiscal 
year, the total number of Section 7(3) personal appearances was only 
164, of which 110 dealt with complaints regarding assessment of 
medical disability. The remainder deait with matters such as the 
degree of aggravation and retroactivity. 

The Act would seem to permit a personal appearance under this 
Section in regard to any complaint in respect of pension. The statis- 
tical data for the 1965 fiscal year indicates that the Pension 
Commission has made use of this procedure mostly to deal with compiaints 
in regard to assessment and even then only on a restricted basis. 

It is evident that the Pension Commission has not interpreted 
this section to include other discretionary matters where pension 
entitlement has been granted, but where the pensioner or his depend= 
ant has a complaint. Examples are: 

(1) Administration of pension where the pensioner 
is deemed to be incapable of handiing his own 
monies; 


(2) Request for payment of an instalment of pension 
which has been unclaimed; 


(3) Award for maintenance of parents; and 


(4) Allowance for a wife who is separated from a 
pensicier o 


Your Committee is interested also in the observation that the 
Pension Commission has limited the use of 7(3) appearances to complaints 


in respect to pensions, and in so doing is giving a very limited inter- 
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REPRESENTATIONS 2") "DENCE 
pretation to the words of the section which state : "complaints in 


respect of pensions", 


The result of this restricted interpretation is that the Pension 
Commission will permit proceedings under Section 7(3) only when the 
complaint is made by a person who is already in receipt of a pension, 
By this limitation, the Pension Commission appears to prohibit the 
use of Section 7(3) in connection with dependent parents pension, a 
claim by a widow separated prior to death of pensioner who has been 
denied pension under Section 36(5) or other discretionary matters 


under the Act in which a nonepensioner is involved. 


vn 


HISTORY 
The provision for personal appearances before designated members Be 


of the Commission was enacted in an amendment to the Pension Act under 
date of May 23rd, 1933 in the following form: ? 

lhe Commission, represented by one or more Commis- 

Sloners, may in its discretion hold sittings in any 

part of Canada for the purpose of hearing evidence, 


or complaints in respect to pension-or any question 
of assessment. 


This provision in the Act remains unchanged, except for subsequent 
amendments of a minor nature which provide for sittings ovtside of 
Canada, and for different sittings to be held at the same time. 

The explanatory note to the Bill resulting in this provision 


reads as follows: 8 


This is a recommendation of the Committee on the 
administration of the Pension Act. 


The Committee to which reference is made in the above annotation 
was entitled "THE COMMITTEE APPOINTED TO INVESTIGATR INTO THE ADMINIS- 
TRATION OF THE PENSION actT".° The recommendation to which the 
annotation referred was included in a section of this Committee's 
report written by PBrigadier-General Alex Ross, representative of the 


Canadian Legion who was the spokesman for veterans organ) zations. 


The relevant recommendation from this Report is set out here~ 


under: 2° 


—_— * —s -— —_ — _ a _— -_ — _ — 


* This report was endorsed by Richard Myers, representing the 
Amputations Association of the Great War; MaMa es oie 
representing the War Pensioners of Canada, and N.C... Wood, 
representing the Army and Navy Veterans. 


HISTORY 


(D) Assessment Appeals. 
Recommendation No. 12. 


We have had considerable evidence on the matter 
of assessment appeals, and opinions expressed 
were varied. The preponderance of evidence 1S 
in favour’ of some system of appeal. The danger 
has been pointed out, however, that such right 
of appeal would cause an influx of applications 
which would be very adverse to the operation of 
any re-constituted administrative machine. There 
is this danger, but I cannot too strongly stress 
the fact that some improvement in the existing 
machinery is necessary. So long as the Board of 
Pension Commissioners is the final authority in 
matters of assessment, they are bound to be 
subjected to criticism and criticism is undoubt- 
edly one of the features which tend to prevent 
the smooth operation of an organization. However, 
having regard to the fact that the 1930 legis- 
lation was imperilled by the accumilation of 
work which has been thrown upon it, I am loathe 
at this time to suggest setting up the right of 
appeal on assessment. The Chairman of the Board 
of Pension Commissioners informs us, that when 
they have been able to personally interview 
applicants for review they have found no diffi- 
culty in effecting adjustments. With the 
increased personnel which will be available if 
the recommendations submitted are put into effect, 
it should be possible for the Board to egrziit 
personal interviews to every applicant evarding 
his assessment and I think, therefore, that this 
system should be tried rather than the setting 
up of a new quorum, 


It would appear that the recommendation in this Report desired to 
bring about a procedure which would make it possible for the Roard of 


Pension Commissioners to grant personal interviews to complainants who 


requested an adjustment in pension, 


. 
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HISTORY 

A system for Sectior 7(3) appearances has been instituted in 
accordance with the intent of the recommendation of the 1932-33 
Investigating Committee. There is some question, however, as to 
whether the system as it now operates gives sufficient scope 
to permit effective reconsideration where a pensioner is dissatisfied 
with his medical assessment, or with some other matter of pension 


once entitlement has been granted. 


7 


COMMITTEE RECOMMENDATIONS 


(6) That, under the existing authority of Section 7(3) of the = Personal 


Pension Act, the Pension Commission establish a system of 
personal hearings whereby the Commission can hear formal 
complaints from individuals in respect of all matters other 


than entitlement with the following stipulations: 


(a) The responsibility for granting authority for Responsidal: 
such personal hearings remain that of the ot Chairman 


Commission Chairman. 


(bh) Personal hearings be granted on a more liberal Hearings 
basis than has been the practice in the past o Be 


in regard to Section 7(3) personal appearances. Exquendec 


(¢) The procedure be as simple as possible and , 
arrangements be made for such hearings to be Procedul 
held at frequent intervals in all Districts. 


(a) All evidence be taken under oath, and a record Evidence 
be kept. Ali oral evidence shall be taken hy Under _ 
court reporter, reporting equipment or ther On. Recor 


effective means. : 
(See Recommendation No. ih (I), page 85 hereof; 


(6) Frequent use be made of the authority to conduct One 
these hearings by one Commissioner. Commission 
(£) The decision in regard to complaints considered Decision 
at such hearings be made by a quorum of the by_Quorur 


Commissioners where more than one Commissioner 
forms the body to hear the complaint, with the 
provision that Commissioners have the power to 
refer the matter to the Commission for decision 
should they so desire; and, where the complaint 
has been heard by a single Commissioner, the 
decision be made by the Commission on the basis 
of a written report from such Commissioner. 


(7) That an appropriate application form be used where a person Applic 


Pr 2ced 


requests a personal hearing under Section (tle Tks appiies 


ation form should be signed by the applicant, and then be 


COMMITTEE 


(8) 


(9 ) 


(10) 
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RECOMMENDATIONS 
submitted to the Commission Chairman through any responsible 
source including: 

(a) District Offices of the Commission 

(5) The Veterans! Bureau 

(g) Veterans organizations 
The application form should be supported by written argument, 
to be prepared by the applicant or his sponsoring agent. if 
authority for a personal hearing is approved, the hearing 
should be proceeded with expeditiously. 

If the application is refused, the applicant and the 
sponsoring agent should be informed of the reason for such 
refusal in writing. Following refusal, the applicant should 
have the right to apply for permission to appeal to the 
appellate body proposed by this Comr ittee in accordiiice vith 
Recommendation No. 1h of this Report ( See Shap. Ly page 77 | 
That the Commission publish a directive governing Section Directive 
7(3) personal hearings in accordance with Recommendation Ne, 

96 of this Report. ( Volume III, Chapter 23, page 8%2) 


That an individual who appears before one or more Comnission= 


Applicant's 
ers under the authority of Section 7(3), and witnesses who ie — 
appear on his behalf, may be paid the cost of transportation 
and be reimbursed for expenses in the sainme mayne» as ‘ppilic- 

is ~ . 7 f ‘ 
ants and witnesses appearing before an Appeal loard ‘proposed 
Entitlement Board) of the Commission. 
That this subsection be removed from the "organizaticos Pari ot’ 
. >, Adjudication 
section" of the Act and be vnlaced in sequene wilh the Process 


sections which would be re 


wa + lata hovel 
posed arpe liar body. 
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COMMENT 


The existing procedure for Section 7(3) personal appearances 


represents the final resort in matters of assessment and degree of 


aggravation and in discretionary awards. At most there is but one 


hearing and the applicant has no recourse beyond the Pension Commis- 
sion itseif. 

In view of the potentially large number of complaints whicn 
could be submitted under this section of the Act, and in many instances 
their relative simplicity, your Committee considers that more use should 
be made of sittings conducted by one Commissioner. 

The Committee feels, however, that there should be a form oi appeal 
from the decisions of Section 7(3) hearings, and that such appeal should 
lie to the Pension Appeal Board, as proposed in accordance wit’ Recommend- 
ation No. 1 , (Se2 Chapter lh, page 77) 

A simplified procedure should exist to handie 7(3) pe:sonal 
appearances so as to ensure that adequate means are available ior 4 
hearing, including attendance by the applicant and sup,.orting witnesses. 
A personal appearance of this type should be granted after the Comnis- 
sion has exhausted the normal procedures for raceuer deren (i.cluding 
at least one renewal application), and where the Chairman concludes 


that such appearance would either: 


1. Furnisn additional information on which a decision 
could be made; or 


2. Indicate that a more favourable decision cannot 
be granted under the Pension Commission's inter« 
pretation of the legislation. 


COMMENT 

This simplified procedure would be available to provide a personal 
hearing in regard to any matter under the Pension Act, except an 
entitlement claim. These hearings could be conducted in an informal, 
yet effective manner and would do mch to allay criticism that the 
Commission Uses its final powers of determination in these discretionary 
matters, without providing the applicant recourse to appeal. 

Under the present procedure, Section 7(3) personal appearances are 
granted only where a pensioner is directly involved. This has the 
effect of ruling out personal appearances under this Section of the Act 
in a great many areas including a request for consideration for depend= 
ent parents and non=pensioned widows. 

Your Committee's proposal is that personal appearances should be 
granted on a more liberai basis in regard to those areas where the 
Pension Commission now uses the provisions of Section 7(3) of the Act, 
and, in addition, the Pension Commission should allow such personal 
appearances to-deal with those other matters which involve com laints 
from persons not in receipt of pension, but who appear tc have just- 
ifiable grounds for a hearing before one or more Commissioner 3 

Your Committee suggests that the extended use of Section (3) 
hearings would provide a means of appeal within the Commission itself, 


such to be augmented by the possibility of further appeal on these 


matters to the proposed Pension Appeal Board. 
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COMMENT 


Entitlement claims would not be the subject of Section 7(3) 


hearings, and would continue to be the responsibility of the Appeal 


Boards (proposed Entitlement Boards), with provision for final appeal 
to the Pension Appeal Roard. 

The adoption of this Committee's recommendation that the existing 
procedure for Section 7(3) personal appearances be expanded could well 
increase the work load of the Commission. Your Committee has recommended 
in this Report that the Commissioners should be relieved of much of the 
present task of handling routine decisions including burial grants, 
authority for pensions to be placed under administration, apportionment 
of pension, etc. This would leave the Commissioners free to handle the 
additional responsibility proposed in regard to the expansion of © xction 
7(3) personal appearances. The use of single Commissioners 2» Seution 


7(3) hearings would also help to keep the workload to a :mininum. 


Payment of Witnesses 


Under the existing Act, there is no provision for the payment cf 
expenses of an applicant or witnesses appearing before one or more 
Commissioners under authority of Section 7(3) of the Act. It has been 


the usual policy of the Commission to pay the expenses of a pensioner 


and witnesses only if the complaint is resolved in favour of the pension- 
ere Your Committee considers that the lack of provision under which 


expenses may be paid, regardless of the outcome of a personal appearance 


under this Section of the Act, has considerably reduced the effectiveness 


COMMENT 

of the procedure as intended in the legislation. That is to say, an 
applicant who is offered an opportunity to make a personal appearance 
under this Section of the Act might have some reservations about taking 
advantage of such opportunity, when it became known to him that he could 
not claim for reimbursement of expenses if the Commission turned down 
the request under consideration at the hearing. 

It is assumed that the policy under which expenses are paid only 
where the pensioner has been successful in the purpose of his personal 
appearance was instituted in order to eliminate frivolous applications 
for personal appearances under this Section of the Act. Your Committee 
does not feel that any such provision is necessary, particularly in 
view of the practice followed by the Commission, which is to the effect 
that personal appearances may be granted on authority of the Chairman, 
as delegated to the Deputy Chairman. Your Committee's recommendation 
is that the responsibility for granting authority for such personal 
appearances remain as at present. This provision should be sufficient 
to ensure that abuses of the proposed procedure for personal hearings 


are kept to a minimum, 


Accordingly, it seems only fair that an applicant who is granted 


a personal appearance for the purpose of assisting the Commission to 


make a decision on a claim for pension benefits should be entitled to 


have his expenses paid, together with those of his witnesses, regardless 


of the outcome of the hearing. 
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COMMENT 


It is the view of your Committee that the effectiveness of 
this section of the Act has suffered by reason of the fact that 
its inclusion in the organization section in the Act had mitigated 
against the section being considered as a proper form of appeal. 
Notwithstanding, the intent of the legislators appear to be evi- 
dent in the fact that this section was adopted at the suggestion of 
the Special Committee of 1932/33, to provide a means of review in 
resard to ratters of assessment. llence, this section should take 


its rightful place as part of the proper appeal procedure. 


PERSONAL APPEARANCES 


a Proceedings of Committee Sessions, Volume III, page Le75 
é. Toid, Volume V, page Ul (Mr. Ralph Cowan, M.P,) 
% Ibid, Volume VI, page KK=131 


e Memorandum, dated December 3rd, 1963, to Chairman and Commissioners 


_ from Mr. L.A. Muteh, Deputy Chairman, Canadian Persion Commission 
5, Proceadines of Somrittee Sessions, Volume IV, page Re3l 
6. Toid, Volume Vi, pages KK-131 to KKw135 
: 0 1932. C.u5, assented to May 23rd, 1933 
. ball 78, as approved by the House of Cor 
8; proved k SE Commons, May 12th, 1933. 
94 Committee appointed pursuant to Order in eee vel ee 
of August hth, 1932 —_ : 
LO. Report of the Committee Appointed to Investigate into the 
Administration of the Pension Act, 1932~33, page 38, 


Su 
CUAPTER 


Appeals in regard to applications for entitlement to a basic award 
of pension are decided by Appeal Boards of the Pension Commission, The 
authority for Appeal Boards is set ont in Section 62 as follows: 


(1) For the purpose of hearing applications, Appeal 
Boaras of the Commission, each consisting of three 
members, shall hold sittings at convenient places 
throughout Canada. 


(2) Such Appeal Boards shall sit at such places and on 
such days and shall consist of such members of the 
Commission as may be determined by the Chairman of the 
Commission. 


(3) Public Hearings of applications by an Appeal Board 
of the Commission shall be conducted in accordance with 
the rules of procedure made under this Act. 


(4) At the request of the applicant, an Appeal Foard of 
the Commission may direct any application to be heard 

in private if it considers that a public hearing might 
be disadvantazeous and that a hearing in private would 
not be contrary to the public interest. 


(5) No member of an Appeal Board of the Commission shall 
adjudicate upon any case coming before ar Apprzal Board 
pursuant to subsection (6) of Section 59, if such inember 

has previously sat as a member of the Commission at either 
first or second hearing of such case, except that such 
member may adjudicate upon any case in which the annlicant's 
eonsent thereto has first been obtained. 


REPRESENTATIONS AND EVIDENCE 


- } 
tine 


The chief criticism of the present anpeal procedure arises from 


+) : —. . , 3 
SMS? OW svOMmrass et, @9 


us> of Apneal Poards mace wp of members of “he 


‘oper judici systen ypcals This 
hence, it does not represent a propel judicial system of appcals Thi 


criticism is based on the fact that Commissioners, wiils «it. is) tay 
of an Appeal Foard, arc required to pass judgment on decision: rade 


viorsly by their own colleagues, and on occasion by one of the members 


of the Board hearing the appeal. 


Representations and Evidence 


The National Council of Veteran Associations § advanced two 


ollows: 


objections in regard to the composition of Appeal Boards, as f 


(a) The Commission is the administrator of the Pension 
Act and as such, is responsible for all administrative 
and financial transactions. The members of an Appeal 
Board should not, therefore, be drawn from the members 
of the same body which is responsible for administration 


of the Act. 

(b) The Commission is a relatively small, and compact 
group of individuals and the members are necessarily 
closely associated in their daily work in the Commission. 
Accordingly, the Commission cannot be compared with the 
judicial system of Canada, which is broad in scope and 
consists of considerably more personnel. 

The position of the Royal Canadian Legion relative to an independen 
appeal procedure was the subject of careful study by your Committee. Thi 
legion had established a special committee to bring in a report to its 
1960 Biennial Convention regarding the question of whetner or not pro- 
vision should be made in the Pension Act to refer appeals to the Supreme 
Court of Canada and/or to Provincial Courts. The Legion adopted this 
report, which was subsequently submitted to the Standing Committee on 
Veterans Affairs at the 1963 Session of Parliament. ® This Report con- 


cluded that: 


The present legislation and procedure is basically sound 
and the establishment of an appeal board would not serve 
to advance the interest of veterans. 


This recommendation was based on the assumption that: 


The Commission would make use of Section 8 of the 


Pension Act to make regulati . 
2gulations in 
procedures; and respect of 


Proper use would be made by the Commission of the 


"Benefit of Doubt" clay 
the Pension Act, se set out in Section 70 of 
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Representations and Evidence 
The Legion officials suggested to the Parliamentary Committee that 
"the interpretation of Section 70 (of the Pension Act) appears to be the 
crux of perhaps more than 90% of the problems arising in adjudication 
claims". 3 
In the submission to this Committee * the legion appeared to indicate 
a continuing dissatisfaction with the decisions of the Commission and 
the following statements are quoted: 
It will, however, be quite evident that despite this 
cordial relationship we are far apart in our views in 
several aspects of the Commission's interpretation of 
the legislation, and their steadfast refusal to accept 
decisions, especially those at appeal, of precedents. 9 
The Royal Canadian Legion submits that the Pension Act 
is, with a few minor exceptions, basically fair and 
adequate. There is room for some improvements in the 
procedure being followed, particularly in consideration 
of claims in the initial stages and in the composition 
of Appeal Boards. The major problem is and has been P 
the interpretation of application of Section 70 of the Act. 
The Legion stated further that in its opinion the Pension Comission 
was not providing the benefits of Section 70 (Benefit of the Doubt) as 
intended by the legislators,and that there was "a great diverzence of 
opinion in interpreting this Section’. 
While the Legion aired complaints similar to those of other groups 
its suggested remedy centered in devising some means of bringins abui t 
a change of attitude on the part of the Pension Comnission in the appli- 


cation of Section 70 (Benefit of the Doubt) of the Act. It suggested 


no practical mans of effectuating this, however. 


Representations and Evidence 


Your Committee has reviewed the problems posed in the area of 
interpretation, particularly as these relate to Appeal Boards. In the 
absence of positive recommendations from the Legion for their rectifi- 


cation, your Committee has had to consider other recommendations and 


devise other means. 


A review of the background of the report adopted by the Legion and 
forming the basis of its presentation to this Committee disclosed that 


the main emphasis was directed against appeals to courts of Jaw. 


HISTORY 

On June 3rd, 1916, by Order-In-Council PC 133), the Canadian 
Government withdrew disability pension jurisdiction from military au- 
thorities and vested it in an organization known as "The Board of Pension 
Commissioners". This Board, consisting of three members, was piven ex- 
clusive jurisdiction in the awarding of pensions. 

The first Pension Act, as such, was enacted in 1919, ! This Act 
puavided for continuation of the epaninate jurisdiction of the Board 


of Pension Commissioners. The provisions for anpeal were contained in 


Section 18 which stated: 


18, Two or more Commissioners shall sit for the purpose 
of hearing the appeals of dissatisfied applicants or 
pensioners, Any such appeal shall be made in writing 
within one year of the date of the decision appealed 
from, and may be presented either personally by agent, 


or by counsel. The decision of the Commission vpon such 
appeal shall be final. 


Veterans organizations did not consider this form of appee 1 eae 


impartial. Accordingly, representations were mile to the Parliam itary 


Committee on Veterans Affairs of 1921-22, for some form of appeal body 


independent of the Board of Pension Commissionors 


58 


History 


Upon the recommendations of this Parliamentary Committee, a Medical 
Appeal Board was created by Order-In-Council PC Ls26%f July 22, 1922, 
ane 
This Board comprised three medical doctors operating under jurisdiction ‘© 
of the Department of Soldiers Civil Re-Establisiment, and not connected 
with the Board of Pension Commissioners. 
The chief function of this Medical Appeal Board was to review de- 
cisions of the Board of Pension Commissioners as to entitlement and 
assessment. The grounds for review were: 
(a) Entitlement: Where the Board of Pension Commissioners 
had given a decision contrary to that of the Pensions 
Branch doctors in the District Office; and 
(b) Assessment: Where the pension had been adversely dealt 
with by the Board of Pension Commissioners, without or 
contrary to the opinion of the Pensions Branch aocto:,, 
in the District Office. 
Because of the provision of the Pension Act te the effect that the 
decisions of the Board of Pension Commissione:s were { nal, the powers 
of the Medical Appeal Board were purely advisory. 
Almost immediately after the establishment of this Medical Appeal. 
Board, an Order-In-Cowicil ® established the Royal Commission on Pensions 
and Re-establishment under the chairmanship of Lieut. Gol. J.le Ralston. 1922-24 
It was a recommendation of this Royas Commission tha” an appeal syst um 
be established. This is found in the Royal Commis:icn's first inter. m 
; wif 
report. The Royal Comnission made the followinz comments: 
To those familiar with judicial systems, it will seem 
somewhat striking that the Pension Act, 9-10 George V, 
Chapter 3, particularly Section 7, vests in a body 
consisting of three Commiss*oners at Ottawa, the sole, 
original and final jurisdiction to ’etermine the rights 
; sion for the wtiole of Canada. 
of applicants for pension . 
There is no appeal, control or etfective review by 


any outside body, and the Pension Board is not subject 
nor amenable to any ministerial or departmental instruction. 


History 


. . 10 
In general, the Royal Commission recommended the establishment of: 


(a) District Review Boards for each of the nine districts 
of the Department of Soldier's Civil Re-establishment; 


and 
(b) A Federal Appeal Board for Canada, the personnel of 
each such Tribunal to consist of a medical man, a lawyer, 
and a layman, at least two of whom shall be ex-servicemen. 
The recommendation envisaged that the applicant would submit his 

appeal to the appropriate District Review Board, which would, in turn, 
make a recommendation to the Board of Pension Commissioners. Wheve a 
recommendation favourable to the applicant was not carried out by the 
Board of Pension Commissioners, or where a recommendation was unfavourable 
to the applicant, the recommendation and file would be automatically 
submitted to the Federal Appeal Board. This Foard would be empowered, 
without formal hearing, to approve or disapprove the recommendations of 


the District Review Board. 


This proposal of the Royal Commission was studied by a Select Commit 


of the Senate which recommended the disbanding of the Medical Appeal 
Board and substitution of a Federal Appeal Board. leyislation for the 
establishment of such Federal Appeal Board was enacted in 19236 HN 


The Federal Appeal Board thus established did not correspond eu 


wit : . 6 . 4 
h the Royal Commission's recommendations. For example, no action was 


taken concerning the suggested District Review Boards, Further, the ju 


risdiction of the newly-created Federal Appeal Board was restricted to 
entitlement claims. Public hearings were permitted but the representati 


V - 1@) ; j : 


record of the Board of P ; foie . 
f Pension Commissioners in the initial decision. 
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The sections of this legislation establishing the Federal Appeal 
Board stated: 


Section 10(1) There shall be a Board, to be known as 
"The Federal Appeal Board," consisting of not less 
than five nor more than seven members appointed by 
the Governor-in-Council on the recommendation of 

the Minister of Justice. 


Section 11(1) Upon the evidence and record upon which 

the Board of Pension Commissioners gave their decision 

an appeal shall lie in respect of any refusal of pension 
by the Board of Pension Commissioners on the grounds that 
the disability resulting from injury or disease or the 
aggravation thereof or that the injury or disease or the 
aggravation thereof resulting in death was not attributable 
to or was not incurred during military service. 


Section 11(2) ‘Every member of the Board shall also have the 
right to hear, but only upon the evidence and record upon 
which the Board of Pension Commissioners gave its decision, 
such appeals at such times and places as are fixed by regu~ 
lations made and anproved by the Board, and-to give decisions 
thereon. The member giving any such decision shal] notify the 
applicant wno has so appealed and the Board of Pension Commis- 
sioners for Canada, by registered letter mailed within five 
days after such decision; and if such applicant or the Board 
of Pension Commissioners for Canada is not satisfied with such 
decision an appeal therefrom may be lodged witht. thirty days 
from such decision with the Federal appeal Board, a quornm of 
whom, not including the member of the Board who origin.ily gave 
the decision, shall hear the appeal and the decision of the Board 
thereon shall be final. 


Section 11(3) The right of appeal shall be open for one year 
after the appointment of the Federal sppeal Boar’ by the Governor- 
in-Council, or for a like period after the decision complained of, 
whichever may be the later. 


Section 11(4) An applicant shall be entitled to only one appeal 
upon the grounds or any of them set forth in subsection (1) of 
this section of this Act. The decision of the .ederal Appeal 
Board thereon shall be final and shall be binding unon the appli- 
cant and upon the Board of Pension Commissivuners for Canada. 


Section 11(5) Every applicant and the Board of Pension Comnis- 
sioners for Canada or its representative shail have the richt 

P to attend in person, at any and all sittings for th purpose of 
hearing an anpeal held by the Board or by a meber thereof, under 
such conditions as to the payment of an applicant's expenses thereby 
incurred as may be fixed by regulation of the Governor~in-Council, 
and the applicant may if he so desires, but at his Own expense, be 
assisted thereat, by counsel or representative other Lhan the 
official Soldier Adviser appointed under The Department of Soldiers 


Civil Re-establishment Act. 
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History 


The Federal Appeal Board was appointed by the Governor in Council 


on August 17th, 1923. 


December 3lst, 1929, is quoted hereunder: 


The following excerpt from its report dated 


12 


The first appeal was argued before the Ioard in 
Ottawa on October 9th, 1923. Since that time 
sessions have been held in centres throughout the 
country from Charlottetown, P.—.I., to Victoria, 
B.G. In general the Board has endeavoured to 
function as an authority through which grievances, 
whether well founded or not, can be voiced and 
finally settled in a public yet orderly manner. 
No attempt has been made to restrict those whose 
grievances may not be well founded from placing 
their claims before the Board. It is considered 
that this policy not only engenders respect for 
the law but avoids the possibility of criticism 
through an appearance of discrimination. 


There has been a disposition on the part of 
individual appellants to accept the finality of 


the Board's decision without complaint. 
From August 17th, 1923, to March 31st, 1929, the Board dealt with 


6,647 appeals at formal hearings with the followinz results; 


Allowed 


Disallowed 


Cases outstanding; adjusted after a 
hearing without issue of judgement or adjourned 


Note: (1) 


Prete 
The following excerpt 


is of direct interest. 


In addition 1,139 claims were re-opened ane 
adjusted by the Poard of Pension Commission 
after an appeal had been taken to the Fede 
Appeal Board, 


The percentage of allowed appeals was 23.5. 


! 
9 from the report of the Federal Apneal B 
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History 
JURISDICTION QUESTIONED - Since the Federal Appeal 


oard began work, it has handed down several judgements 
in favour of appellants to which effect has not been 
given by the Board of Pension Commissioners for Canada 
on the grounds that the Appeal Board was without juris- 
diction in the cases concerned. In some of these cases 
the Commission has reconsidered its decision as a result 
of an expression of opinion by the Department of Justice 
and has carried out the judgement. The six remaining 
cases are being made the subject of a reference to the 
Exchequer Court of Canada. 

This Federal Appeal Board functioned from 1923 until 1990. (cin 
addition to being hampered by the lack of staff, it had a problem of 
jurisdictional restriction. It was empowered to deal only with the 
question of whether or not an anrlication for nension could be considered 
as having been attribitable to or navins been tacnurred during military 
Service. It was not avthorized to deal with axrpeals arisins from any 
supplementary benefit under the Pension Act (e.g., dependent parents! 
pension), or with appeals concerning the degree of assessment or the 
degree of aggravation of an injury or disease. 

‘ - x F © . ) I 

Accordingly, during a period between August 17th, 1923, and March 
31st, 1929, this Board refused to deal with a total o. 3,86° anpeals 
because they were ruled upon as being outside its statutory ‘urisdiction. 

The legislation setting up the Federal Appeal Board provided that 
the decision of the Board on an appeal be final and binding upon the 
applicant and upon the Board of Pension Commissioners. Notwichstanding, 


the Board of Pension Commissioners did refuse to implement several of 


+ 3 itra vires. * 
the Appeal Board's decisions on the grounds that such were ultra vires 


ee 
owe _-_—_— eo 
_— — — aes =e we om 
_ == = —- 
eee 


. a a 
x See reference to report of Brigadier General Alex Ross, tage 67 hereof. 
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History 
It would appear that in the years 1928, 1929 and 1930 there was a 


mounting volume of complaints regarding the appellate machinery in regard 


to pensions. Accordingly, the matter of pension adjudication procedures 
was referred to the 1930 Special Parliamentary Committee on Pensions - 
and Returned Soldiers’ Problems for study. 

This Parliamentary Committee formlated an entirely new plan of 
appellate review. It superimposed upon the Board of Pension Commissioners 
a system consisting of: 


(a) The Pension Tribunal, generally described as 
a "court of first instance". 


(b) The Pension Appeal Court, generally described 
as a "court of final recourse". 


The Pension Tribunal consisted of nine members, divided into four 
quorums of two members each, with one member at large. Canada was divided 
into four districts with a quorum of the Pension Tribunal allotted te 
each district. Cases which had been rejected by the Board of Pension 
Commissioners could be reviewed by a quorum at public hearings in localaa 
ties within their allotted districts. The relevant sections of the Pensidl 


Act reat as follows: |4 


56. The Pension Tribunal shall be charged with the 
duty of hearing and disposing of all applications 
under this Act which may be brought before it as 
hereinbefore provided. | | 


57. For the purpose of applications the Pension Tribunal 
shall sit at convenient places throughout Canada; 
the selection of such places, the determination of 
the days for sitting at each thereof, and the assignment 
of members of the Tribunal to attend thereon shall be 
in the discretion of the Chairman subject ke auen rules 
of procedure as may be adopted hereinbefore provided. 
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58. Two members of the Tribunal sitting together shall form 
a quorum for the purpose of hearing and disposing of 
any aoplication as to the disposition of which they are 
in agreement; any application as to the disposition of 
wnich there has been an equal division of opinion shall 
be re~heard before an uneven number of members exceeding 
by at least one the number of members who took part in, 
the first hearing. 


59. The Pension Tribunal shall have all the powers o° a 
Commissioner under Part I of the Inquiries Act and may 
exercise any discretion conferred by this Act on the 
Commission. 


The Pension Appeal Court was a court of appellate jurisdiction. 
It consisted of three members and sat only in Ottawa. It was empowered 
to hear appeals from decisions of the Pension Tribunal submitted cither 
on behalf of the anplicant or on behalf of the Board of Pension Commis- 
Sioners. The appeals were presented by the Veterans’ Dureau on behalf 
of a claimant and by a Commission counsel on behalf of the Board vf 
Pension Commissioners with the stipulation that such appeals must be 
on the evidence and record upon which the decision of the Pension Tri- 


bunal was given. 


The Sections of the Pension Act of 1930 which dealt with the pro- 


- ae 
cedure of the Pension Appeal Court are set out hereunder: 


65. From the decision of the Pension Tribunal on any 
application falling within one of the classes hereinafter 
defined, the claimant or the Commission counsel may appeal 
to the Pension Appeal Court within the time | re after 
limited by filing notice of intention to anpe:] nith the 
registrar of the Pension Appeal Court, who shall notify 
the Department, the chief pension advocate and the chief 
Commission counsel, cf the receipt of such notice and of 
the time at which the appeal will come on to be heard. 
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68, The Pension Appeal Court shall hear and dispose of 
all appeals from the Pension Tribunal which may be pro- 
perly brought before it. 1930, Co35, Selle 


69, The sittings of the Pension Appeal Court shall he 
public except in cases in which the hearing by the Pension 
Tribunal has been held in private and the Pension Appeal 
Court considers it desirable to adopt a like course in 
respect of the hearing of the appeal. 1930, 0.35." ean 


71. Every appeal shall be presented before the Pension 
Appeal Court on behalf of the claimant by a Commission 
counsel in the same way as it is reqiired to be presented 
before the Pension Tribunal, but on the evidence and 
record upon which the decision of the tribunal was given, 
without addition. 


2. The Pension Appeal Court, if it considers such evidence 
or record to be incomplete or unsatisfactory, may remit 
the case to the Pension Tribunal for re-hearing. 1930,0 +3558! 


72. Subject as hereinafter provided every decision of the 
Pension Appeal Court in favour of an applicant or dismissin 
an application shall be final. 


2e Any decision in favour of a cluimant shal’ be forthwith 
notified by the registrar to and shall be fortawith acted 
upon by the Department. 


3. Any decision of the Pension Appeal Court against an ap- 
plicant and any such decision by the Pension Tribu: 1 which 
1s not appealed shall be final and no application »ased upo 
any error in such decision, by reason of evidence not havin 
been presented or otherwise, shall be entertained by the 
Commission or the Pension Tribunal except with the leave 0! 
the Pension Appeal Court, which shall have jurisdiction to 


grant such leave in any case in which it appears nroper to 
grant it. 


It was stated in positive terms that the decision of the Pension Appe 


Court would be final and that any decision in favour of a claimant would 


be acted upon by the Commission, This appeared designed to overcome one 


of the major difficulties in respect to the operation of the former Feder 


Appeal Board. 
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It would appear, however, that complaints continued and it can be 
assumed, notwithstanding, that the Appeal system consisting of the Pension 
Tribunal and the Pension Appeal Court did not prove satisfactory. Ac- 
cordingly, by Order-In-Council of August lg E9923 tb the Government esta- 
blished a Committee !? which was empowered "to carry on an investieation 
into the administration of the Pension Act, and to report thereon with 
such suggestions or recommendations that may be advisable", 

The Chairman of this Committee was the !Ionovrable T., Rinfret, Justice 
of the Supreme Court of Canada. Five members were nominated from vete- 
rans organizations. Another five members were: The Chairman of the 1932-33 
Board of Pension Commissioners, a member of the Pension Appeal Court, the 
Chairman of the Pension Tribunal, the Depity Minister of Pensions and 
National Health, and the Chief Pensions Advocate. 

Three separate reports were submitted by the members of the Committee. 
The Honourable Louis Arthur Audette, retired Judge of the Rxeliequer Court 


of Canada, who replaced the Ilonourable T. Rinfret by Order.-In-Council 


dated December 2nd, 1932, recommended that: is 


(1) The Pension Tribunal be abolished. [is report 
contained the following comment: 


There is no raison d'etre, no occasion, for the 
existence of two courts of first instance having 
identical jurisdiction and power, passing and 
renderine judgement upon thc same matter, as 

4s now done by the Board (of Pension Commissioners) 


and the Tribunal. 


(2) The Board of Pension Commissioners be increased to 
nine, and from this increased personne 1 there be es- 
tablished "travelling boards under the control and 
direction of the Chairman of the Board of Pension 
Commissioners, consisting of a quorum of two persons 
to include, if possible, one lawyer, and at least one 
medical man, preferably those who have kad previous 
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The report, submitted by Brigadier General Alex Ross of the Canadis 


legion on behalf of the veterans organizations, recommended that: '9 


The report submitted by Brigadier-General Russ made reference to 
what is considered to be one of the main reasons why the pension system 


in effect at that tim was not satisfactory. 


follows: 2 


(3) 


(1) 


(2) 


training and experience under the Pension Act, that 
such Travelling Boards, if possible, to meet informally 
with the applicant, his witnesses, Pensions Advocate 
Medical Examiners, and any other intricate parties to 
hear the grounds and evidence in support of the veteran's 
claim. 


The Pension Appeal Court, as a court of appeal and review 
be continued and be vested with the rignt to receive 
further evidence. 


The Board of Pension Commissioners and Pension Tribunal 
be merged; and 


The Pension Appeal Court be retained in its existing 
form with the proviso that an officer be appointed by 
the Department of Pensions and National Health "to have 
the duty of having to decide whether or not the Grown 
will appeal". This officer should be absolubely free 
from influence and for that reason should perhaps be an 
officer of the Court of Appeal under the jurisdiction 
of the president. 


This reference reads as 


Another matter to which our attentio 
to five applications in which entitlement was recommende 
by the old Federal Appeal Board, The Board of Pension 
Commissioners took exception to the jurisdiction of tha’ 
Board to give entitlement in these cases. However, the 
Judgment of the Board, which is in effect the judgnont- 
of a court of record, has never been set aside, and ac- 
cording to the record, these men should be entitled to 

receive the monies awarded to then. We did not go fully 
into the cases as they could not be considered within a 
Scope of our enquiry, but the attention of the Governmer 
1s drawn to the matter as a source of irritation making 


n was drawn refers. 


History 


it difficult for the pension machinery to function 
smoothly. I submit that it is the duty of the Government 
either to have the judgment of the Federal Appeal Board 


set adide if it is in fact in error, but if not, it stands 


as a judgment in favour of the men and should be carried 
out. Such irritations do more to interfere with the 
smooth operation than anything else that can be imagined. 


The report submitted by Mr. L.P. Sherwood, Member of the Pension 


Appeal Court, concurred in by Brigadier-General H.F'. MacDonald 


of the Pension Tribunal, recommended that: 2! 


(1) The Board of Pension Commissioners contime to hear 


(2) 


pension claims in the first instance, with the proviso 
that an applicant whose claim is refused shall have the 
right to be heard at a public hearing before a quorum 
of Commissioners "in the same manner as cases are heard 
by the Tribunal under the Act". 


The Pension Appeal Court be continued. 


The Committee appointed to investizate into the audmi vis:tration of 


the Pension Act recommended changes in pension appeal procedure and le- 


gislation was accordingly enacted. The changes weres ** 


(1) 


(2) 


(3) 


2) 


The Pension Tribunal and the Board of Pension 
Commissioners were abolished. 


A new body was created, kaown as the Canadian Pension 
Commission, with powers and functions similar to those 
of the Board of Pension Commissioners. Cuorums of the 
Commission, to consist of not less than two members were 
provided, to hold sittinzs throughout Canzja to hear 
pension appeals. 


The Pension Appeal Court, as established by umendment of 
the Pension Act of 193] was to remain in operation with 
final powers of decision in regard to applications for 
entitlement to pension, and with the responsibility for 


interpretation of the Pension Acte 


Between 1933 and 1939 the system of pensions adjudication remained 


static. 


appeals through quorums of the Pension Vomms 
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1933 


193 


In 1939, both the Pension Appeal Court and the system of handling 


sion were abolished by statute.®3 
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The responsibility for final appeals was transferred to Appeal BHoards 
composed of panels of three members of the Pension Commission. 

The power formerly vested in the Pension Appeal Court to act as 
final arbiter in matters of interpretation of the Pension Act was con- 


ferred upon the Pension Commission in 191. ss 


With the elimination of the Pension Appeal Court, there was no longer 
an appeal in the true sense of the word. There was recourse to an Appeal 
Board composed of members of the Commission. However, appearances before 
this Appeal Board represented the first actual hearing of the case wheat 
an applicant could appear with his supporting witnesses, and the case 
could be argued in a public forum. The initial adjudication of pension 
applications was conducted by Commissioners on the basis of the written 
record. Hence, although the applicant was given the right to appeal, 
such appeal was only from this initial adjudication, without the provision 
of an appeal beyond the Commission itself, In other words the applicant's 
first personal appearance was at the hearing designated as an appeal but 
which was, in effect, his first comprehensive hearing. 


The reasons for the elimination of the Pension Appeal Court appear 


to be clouded in history. It is evident, however, from an examination of 


the statistics relating to the activities of the Pension Appeal Court that 


the percentaze of appeals allowed in favour of the applicant was low. The 


figures,taken from the Anmual Reports of the Department of Pensions and 
ie 2 
National Health for the fiscal years 1935 to 1939, are quoted hereunder: — 


* See Volume I, Chapter 25 page 30 hereof, 
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Year Submitted By Total Appeals No. Granted 
193) -35 Pension Applicants 1,66), by, 
The Crown 88 )2 
1935 -36 Pension Applicants 1,80 16 
The Crown 68 22 
1936 =37 Pension Applicants 2 0 22 
The Crown 85 2h 
1937 -38 Pension Applicants 2,285 19 
The Crown 78 Lt 
1938 -39 Pension Applicants vee 1h 
The Crown 57 ih 


The small measure of success met with by veteran applicants could 
hardly be expected to lead to any measure of general satisfaction among 
veterans organizations. 

The abolition of the Pension Appeal Court in 1939 does not prove its 
ineffectiveness, per se. Unfortunately the statistics do not show the 
effect of the Pension Appeal Court (if any) on the decisions of the 
Canadian Pension Commission at what might be termed the initial level. 

It is possible the mere existence of the Pension Appeal Court may well 
have affected’ the attitude of mind of the Commission. This supposition 
is, of course, based on the natural inclination of an administrative 


body to proceed more carefully where matters are the subject of a subsequent 


review by an appellate body. 


APPEAL PROCEDURE 


Ihe procedure of the Pension Commission provides that, following 


an unfavourable decision on entitlement, the applicant is notified 


concerning the procedure should he wish to renew his claim or request 


a hearing before an Appeal Board of the Commission. The relevant 


section of the form * used by the Commission for this purpose is quoted 


hereunder? 


I am enclosing a copy of Section 60 of the Pension Acts, 
from which you will observe that you may: = 


(a) Renew your claim before the Commission at any time 
by producing additional evidence, or 


Gop Mae Gi you have no additional evidence to offer, you may 


request a hearing before an Appeal 3 Board of the 
Commission sitting in the district in which you live. 


The Commission feels thet it is only fair to point out tnat, 
if you elect an Appeal Board Hearing, the decision of such 

oard is final. For this reason, before decisicn on which 
course of action you will take, the Commission strongly advises 
you to consult with the Pensions Advocate of the Veterans‘ 
Bureau, Department of Veterans Affairs, for your district, or 
the Service Bureau of an incorporated veterans organizatione 

e addresses of the tensions Advocates for the various district 
in Canada will be found on the reverse of this letter. The 
assistance of the Service Bureau of a veterans organization 
can be obtained through your local branch of that organizae 
tion. the services of the Pensions Advocate and the Service 
Bureau of incorporated veterans organizations are free of 
charge. You may , however, if you wish, obtain the assist-= 
ance of other representatives at your own expenses” 


The Veterans’ Bureau of the Department of Veterans Affairs, is 
charged with the responsibility to assist an appellant, including the 
preparation of a Summary of Evidence pertaining to the appeal. Copies 
of this summary are furnished to the appellant, Should the appellant el 


to be represented by a veterans organization, or by his own solicitor, 


Serene 
——— = et ee ae ee ee 
eel 


* ‘Canadian Pension Commissior form ‘etters, 52,664,928, 929 and 930 


APPEAL FRCCEDURE 

The appellant is then asked to study the Summary of Evidence and to 
complete a "Statement. of Claim" required in connection with Section 
60(5)(b) of the Act which reads as follows: 


60(5)(b) That prior to the Appeal Yoard Hearing, the 
applicant has submitted to the Commission a statement , 
signed by himself, setting forth all disabilities that 
have been previously ruled on adversely by the Commise- 
sion, and that he claims to be the result of injury or 
disease, or aggravation thereof attributable to, or 
incurred during Military Service, in regard to which he 
may desire to claim pension. 


The Statement of “laim form is submitted to the Appeal Yoard 
Division of the Commission and the appeal is scheduled for a hearing 
son the next Appeal Board sitting in the appellant's district. 

Itineraries for Appeal Board sessions are prepared by the Fension 
Commission several weeks in advance. ‘he Yistrict Pensions Advocates 
in the Districts where sessions are to be held submit to the 4ppeal 5oard 
Division of the Pension Commission in Ottawa, a list of the cases they 
desire to present, and the witnesses who will appear. 

The Pensions Medical Examiner in each istrict is notified of the 
names of those Commissioners who may be ineligible to hear an appeal by 
reason of having signed a previous unfavourable decision in regard to a 
case listed for appeal. The Vistrict Pensions Advocate is advised of such 
information, and is requested either to arrange that the applicant sign 
a waiver of consent, permitting the ineligible Commissioner to hear the 


case notwithstanding his association with a previous unfavourable 


decision, or, alternatively, the applicant indicates that he is not 


prepared to allow an ineligible Commissioner to hear the appeal, and 


the case is set over for a later Appeal Yoard nearinge 
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Appeal Board meetings are held sn the major cities in Canada and, 


upon occasion, in some of the smaller centres. Where Appeal Board 


sittings are held in the same location as District Offices of the 


Department of Veterans Affairs, the premises of the Department are 


sometimes used. In other localities, Appeal Boards meet in hotels, 


court houses and other available accommodation. 


It has been the practice of the Commission to handle five cases 


per day during an Appeal Board sitting. In smaller centres, such as 


North Bay, ain Appeal Board sitting is held once every six months. The 
Committee heard complaints to the effect that, should a veteran withhold 
consent for an ineligible Commissioner to hear a case on which he was 
given a previous adjudication, he would presumably have to wait until 
the next Appeal Yoard session in his District. This could cause a 
total delay of a year, or even longer if, on the subsequent Appeal 
Board, another ineligible Commissioner was appointed for whom the 
applicant considered that he would necessarily have to withhold 
consent to hear the case. 

The Appeal 4oard Division of the Commission prepares a docket for 
use of each Appeal Board member before whom the case will be heard. 
These dockets contain copies of former Commission decisions on the 
case, and are passed to the members of the Board on the day of the 
hearing, and in the presence ot the appellant. A copy of the Summary 
of Evidence is supplied to each member by the District Pensions 
Advocate when the case is called for hearing. 

It is noteworthy that the members of an Appeal Board do 110t have 
an opportunity to study the documents concerning the case prior to 
the actual hearing, and at that time are furnished only with copies 


of the previous decision or decisions and with the Summury of evidence. 


APPEAL PROCEDURE 
The Committee did learn, however, that upon occasion an Appeal Board 
member could have access to the District. Office file during -or after 
an Appeal Board emery 

Two Commissioners* who appeared before the Committee were of the 
opinion that it might be valuable for Appeal Board members to have 
additional information. as part of the docket given to Commissioners . 
at Appeal Board hearings. 

One Commissioner, in speaking of the so-called "white slips" on 


which members of the Medical Advisory Branch of the Commission write 


medical opinions for consideration of Commissioners, stated : 24 


I think they would be quite helpful if they were 
available to the Board, for this reason. The 
Medical Officer who prepares the "white slip" is the 
person who knows the whole medical picture relating 
to this veteran. 


We may have a claim where on the surface it may not 

look as if it is a congenital condition, so there 

may have been a pre-enlistment record, but the 

degree of disability is not on the record that we 

have before us as a Joard, if he has no entitlement - 
if he is coming in fresh without an entitlement. The 
natural history of the condition (whether it is pro- 
gressive; whether it is long; it takes a long time to 

develop, and so on, and so on.) I feel that with 

this information before the Board in the form of a 
"white slip" - weich I am not sure should be available 
to the Commission only; it should be available to 

the Veterans: Bureau - we would be in a better position 

to ask the proper questions of the medical specialist 

brought in to give evidence on the part of the veeran, 

So on that ground, I would say that the "white slip" 

would be quite helpful. 


Another Commissioner stated that, at an Appeal Board hearing, he 


would not necessarily wish to see the white slip but commented: * 


— a_i os oe ef <> <= mo ce ome Guns 
— me eee meee ee 


* Mr. D.G, Decker and Mr. W.P. Power 


APPEAL PROCEDURE 


I would rather see, if I were to see anything, a brief 
resume of what the claim was about, so that, while 
listening to the evidence on the presentation, the 
individual Commissioner would not have to leaf through 
the Summary of Evidence - which is sometimes very thick, 
very voluminous, to find out what the claim is all about. 


Now, whether these summaries were made available to him 
the day before he left the office, or whether they were 
given to him on arrival at wherever he happened to he 
going, is°a matter of no consequence, as far as J am 
concerned, but I think he should have information with 
him so that he can devote all of his time to listening 
to the presentation of the claim and to the witness. 

He would perhaps not have all the information at his 
finger tips.....but at least after having gained 
sufficient experience in the business of adjudicating 
Appeal "oards he would have sufficient knowledge to 

be able to, with the help of his precis, ask a specialists! 
opinion, who is appearing on behalf of the applicant, 
and ask relevant questions. 


During the course of an appeal session, if the District Pensions 
Advocate or the veteran's representative sees fit. he may: 


(a) Request that the appeal be not now heard on the 
grounds that new evidence is available oz is 
being sought; or 


(o) Ask that the case may be proceeded with but that 
‘no final decision be given at such hearing. at 
the same time seeking permission of the presiding 
officer of the Appeal Board to obtain further 
evidence to be brought before the Appeal Boai 4 
at a later hearing. Should the applicant's counsel 
seek to have such later hearing by an Appeal Board 
to be named for the purpose of taking evidence 
not available in the summary of Evidence, the Appeal 
Board in the field may agree to defer decision until 
after this later hearing, in which case the Appeal 
Board would proceed with the evidence available at 


_ the time and postpone the decis; aed 
: ‘ sion 
evidence is taken, Mn leslie ae 


Your Committee noted some instances where the members of an Appeal 


B * 
oard,having heard a case, found themselves in need of further evidence 


by way of specialist medical opinion before writing the decision. On 


such i i +) 
Occasions it became the responsibility of the presiding member of 


th . 
e board to refer the case to a specializt or specialists for advicee- 


APPEAL PROCEDURE 

In this respect it is the rule of the Commission that, should the 
new evidence be adverse to the claim, such must be presented to the 
applicant or his advocate to provide an“opportunity for rebuttal of 
evidence before the Appeal Board makes its decision. 

It appears that, in most instances, Appeal Boards followed the policy 
of writing the decisions in the field. Such decisions are signed by 
the menbers on their return to Ottawa, and promulgated through the 
administrative channels of the Commission. 

The statistics regarding appeals handled by Appeal Boards of the 
Commission for the fiscal years 196-65 and 1965-66 are given below: %° 

196-65 1965-66 


Total Cases 1361 1186 
Favourable 56 yhd 

Adverse 797 745 

World War I (Total)* 74 262 
Favourable fa 1D 

Adverse 279 187 

World War II (Total)** 990 2k 
. Favourable 72 366 

Adverse 518 558 


The percentage of successful appeals is of interest. The successful 
appeals for the bet two years by or on behalf of World War I personnel 
have been approximately 25% of the total appeals from this group. This 
would appear to be relatively high, in view of the fact that the war 
service under which such application must qualify occurred 50 odd years avo, 

Of the total number of appeals submitted by or on behalf of World 


War II personnel, approximately 47% and 55% were successful for the past 


7 . P ° 4 re ¢: it 1 
two years respectively. This figure too would seem, in the Vommittee's 


judgement ,to be relatively high. 


* World War I includes peacetime service claims, 
** World War II includes Korea service claims 
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COMMITTEE RECOMME!DATIONS 
(11) That the existing system of hearings under Section 
7(3) of the Pension Act continue to function and be 
expanded to provide for personal appearances for un- 
successful applicants for benefits under the discre- 
tionary sections of the Act, and for the purpose of 


, : : fe. 
hearing complaints in regard to a matter of assessment 


or the degree of aggravation of a disability. * 


(12) That procedures now called "Initial and Renewal Hearings” aa 
2 vasee 

for World War II personnel,and "First and Second Hear- Appl: 

Proce 

ings" for World War I personnel and Regular Force and 


. 


militia personnel, be replaced by one similar procedure 


2 
nN 


to be known as: 
(A) First application; 
(B) Second application; 
(C) Renewal applications, such uot to be limited 
in number. 
(13) That the existine system of Appeal Boards of the Com- Enti 
mission be retained in effect but such Appeal Boards 
be re-named "Entitlement Boards". The hearings which 
they conduct should be known as "Entitlement Hearings" 
at which an applicant for entitlement could make 4 
personal appearance, and to be conducted in a manner 
Similar to the existing Appeal Board procedure. *** 
(1h) That an appellate body be appointed, based on the follow- 


ing principles: 


(A) Such appellate body to be called the Pension 
Appeal Board, 


= ee Se ee et ee ee ee ee em con 
Re Nh Me Me Pe ee ot — 


# See Volume I, Chapter 35 re "Personal Apne: : 
ppearances't 
*x# See Volume I, Chapter 9, re "Application Procedure" 
“x See Volume I, Chapter 5, re "Entitlement Boards"! 
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(B) An appeal will lie to the Pension Appeal 


Q : Appeals to 
Soard after an applicant has exhausted re- Board 
“urse to the systen of personal appearances 
under Section 7(3) of the Act for matters 
other than entitlement, or has had a hearing 
hefore an Entitlement Board if the applicant 
1s seeking entitlement. 
(C) “hen an applicant in an entitlement claim 
has received an unfavourable rnling from an New 
Entitlement Board and he secures new evidence, #yidence 
he may either apply for leave to re-open be- gee ea 
fore the Pension Commission in accordance 
with Recommendation No. 20* or, he may submit 
an appeal to the Pension Appeal -Board, as 
he sees fit. 
(D) Appeals to the PENSION APPEAL ROAR shall lie: 
Entitlement 
: (i) As of risht on applications involving as of Right 
' entitlement to pension. cog Pens as 
/ (ii) With leave from the PENSION APPEAL BOARD Other 
or any member thereof as the Board may Denetits 
; specify, on; with 
| Teave 
(a)-~ other awards under the Pension Act —— 
| where the Pension Commission has 
; discretionary powers; 
(b)-- In matters of assessment of the 
, degree of a disability; and 
7 (c)-- In decisions regardinz the degree 
of aggravation of injury or disease. 
; (E) Appeals may be initiated by an appellant, or = apnears 
; on behalf of an anpellant, by the Veterans' Where 
Bureau or the representative of a recognized Claimant 
veterans organization. ‘here an appellant Nee 


has died subsequent to the date upon which 
a decision has been rendered by the Pension 
Commission, an appeal may be submitted by 
a surviving dependant but the time limit of 
one year (see paratraph (g) ) will apply. 


* See Recommendation No, 20, Chapter 6, page 154 hereof. 
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COMMITTEE RECOMMDATIONS 


() 


(G) 


(H) 


(I) 


(J) 


4 
On any decision taken as the result of a Applic 
Section 7(3) hearing or an Entitlement o Be 
Board the applicant will be informed of the Infor 
appeal procedures available to him, as follows: 


(i) Leave to re-open by the Pension Vommis- 
Sion; and 


(ii) Appeal to the PENSION APPEAL BOARD as 
of right in an entitlement claim and 
with leave on other discretionary matters 
under the Pension Act. 


The applicant should, as of right, have a 
period of one year from the date of final 
decision by the Pension Commission in ree 
gard to an application for any benefit ex. 
cept that appeals to the PENSION APPEAL 
BOARD may be permitted on any matter where 
a decision has been made by the Pension 
Commission prior to the coming into being 
of the PENSION APPEAL BOARD, and there 
shali be no time limit by which application 
on such decision must be placed before the 
BOARD. The period for any appeal may be 
extended by the PENSION APPEA, BOARD, 


The PENSION APPEAL BOARD sball sit in Ottawa 
and in such other places as may be required 
and the Board may decide. 


Appeals before the PENSION APPEAL BOARD shall 
consist of: 


(i) Review of the written record 


(ii) A review of the written record, supported 


by an appearance of those representing 
the appellants; or 


(iii) A hearing de novo by leave of the Board. 


Appellants shall have the right to make written Writte 
submissions, or have the Sam made on their submL 
behalf in all matters of appeal, In hearings ae 
de novo, and in such other cases as the EOARD 
in its discretion may decide, representations 
may be made by the Veterans' Bureau of the 
Department of Veterans Affairs, a representa- 
tive of a Service Bureau of a veterans organi- 
zation or by such other person es the ap- 
pellant may retain -for the purpose, 


4 “j—- - 


(K) 


(L) 


(M) 


(0) 


COMMITTEE RECOMMENDATT Divs 


The Pension Commission shall te permitted 


in addision to those contained in the find- 
ings unier review. These findings shall 
include the medical precis. 


Notwithstanding the rights of submission 
and appsarance hereinbefore set out, the 


PENSION APPEAL BOARD shall have a wide dis- 


cretion as to who may appear before Lt; and 


the evidence it may receive. The Board should 


have the right to institute further investi- 
gation in any case, in which it deems that 
additional information is required. 


A record shall be kept of all reviews and 
hearings and all oral evidence shall be 
taken by court reporter, reporting equip- 
ment or other effective means. 


The PENSION APPEAL BOARD shall be empowered 
to appoint a MEDICAL ADVISORY PANEL on a 
part-time basis, from among medical special- 
ists residing within the borders of Canada, 
such Panel to be available to give opinion 
on written questions concerning the inter~ 
pretation of medical evidence. Medical opi- 
nions may also be secured by the Board from 
recognized medical schools, universities, 
clinics or medical institutions under any 
arrangements deemed advisable by the Board. 
Such opinion mst be given in writing and 

be available for examination by tnose re- 
presenting the appellant and by the Pension 
Commission. 


The PENSION APPEAL BOARD shall be empowered 
to appoint a LEGAL ADVISORY PANEL on a 
part-time basis from among legal specialists 
residing within the borders of Canada, such 
~canel to de available to give opinions on 
written questions concerning the interpre- 
tation of the Pension Act or any matter af- 
fecting pensions under this Act. Such 
opinion mst be given in writing and be 
available for examination by those re nre- 
senting the appellant and by the Pension 


Commission. 
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Discretion 
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(P) 


(Q) 


(R) 


(S) 


(T) 


(U) 


‘Department of Veterans Affairs and the Comp- 


Fees for medical and legal opinions shall 
be paid from the BOARD's financial vote at 
rates approved by the BOARD, and such fees 
shall not be subject to usual government 
regulation, but shall be reasonable in the 
judgment of the BOARD. 


The PENSION APPEAL BOARD to be independent 
of the Pension Commission, and, like the 
Commission, to be constituted as an agency 
reporting to, but independent of, the 
Minister of Veterans Affairs. 


The PENSION APPEAL BOARD to decide questions 


of interpretation referred to it as vrovi- Interpr 
ded. i 
The PENSION APPEAL BOARD shall consist of Numbe: 
five or more persons, to be appointed in Appoi 
like manner and for the same term as Pension Quoru 


Commissioners. On appeals involving entitle- 
ment the quorum of the BOARD shail be not 
less than three. On all other matters the 
quorum shall be such number as the BOARD 

may decide. 


The PENSION APPEAL BOARD be empowei'ed to Types 
decide: Kppli 


Kppea 


(i) Awards of entitlement; 
(ii) Discretionary awards under the Pension 
Act; 
(iii) Increases in assessment; and 
(iv) Increases in the degree of aggravation. 
(v) All other matters arising from claims 
under the Pension Act. 


The PENSION APPEAL BOARD shall have power 
and authority to deal with and adjudicate 
upon all matters and questions relating to 
awards, and increases of any pension or al- 
lowance, in like manner to the Pension Com 
mission and effect shall be given by the 


troller of the Treasury to the decisions of 


the BOARD. The decision of the PEN 
ENSION AP 
BOARD should be final. aioe 
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~(V) The Pension Appeal Board shall be required Time Limits 
to reach a decision from the following tim For Pension 


limit: Appeal Boards 


(i) 30 days from the receipt of an appeal 
where such is disposed of by a review 
of the record, 


| (ii) 60 days from the receipt of an appeal 
where such is disposed of by means of 
a written record with an appearance 
by those representing the appellant. 


(iii) Six months from the date of receipt 
of an appeal where such is disposed of 
by means of a hearing de novo. 


ewes 


> (W) The Pension Appeal Board may reserve its Reserve 
decision on a case where it is determined Decisions 


that further evidence or clarification of 
evidence is essential for a complete and 
impartial appellant's determination, but 

a final decision must be reached within the 
time as set out in paragraph(V) . 


(X) The expenses of an appellant and of witnesses Expenses 
required to appear before a hearing of the 
Pension Appeal Board shall be provided in 
the same manner as for Appeal Boards (pro- 
posed Entitlement Boards) of the Pension 


Commission. 
(Y) Provision be made, where an appellant is Personal 
unable to appear before a hearing, for one Interview 


member of the PENSION APPEAL BOARD to in- 
terview him at his home or in such other 
location as may be suitable. Tne member 
would be required to prepare a report of 

the evidence and testimony of the appellant, 
such to be fiiled before a quorum of the BOARD 
for decision. 


(Z) The permanent staff for the PENSION APPEAL Staff 
BOARD, other than those engaged in routine 
and clerical positions, shall be appointed 
under the direction of the Chairman of the 
Board. Such personnel shall not be members 

j of the Public Service of Canada. Accommo- 

dation shall be provided in a building other 


a on 
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than that occupied by the Canadian Pension 
Commission. Salaries and other administra- 
tive expense shall be provided through a 

vote of the Department of Veterans Affairs. 


(AA) The Chairman of the Pension Appeal Board, Annual — 
within a year after its coming into effect, Report © 


and thereafter for each succeeding fiscal 
year, should make a report on the proceedings 
of his Board to the Minister of Veterans 
Affairs, who would presumably lay such re- 
port before Parliament. 


(BB) The Chairman of the Pension Appeal Board Recommendat 
should be required, from time to time, to For Changes 
submit recommendations to the Pension Com- In Procedur 
mission for revision and/or .improvement in or Legisla’ 


regard to interpretations, procedures, ad- 
ministration, and other matters affecting 
pensioners or their dependants. In addition, 
the Pension Appeal Board should be required 
from time to time, to submit recommendations 
to the Minister regarding legislative amend- 
ments which may appear to be required. 
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General 
The Committee concludes that the existing appeal system has been 
reasonably successful in ensuring that applications for entitlement under 
the Pension Act are the subject of an adequate system of review including: 
(a) An initial consideration based on available records; 


(>) A second or subsequent consideration based on available 
records: and 


(c) A personal hearing of the applicant, supported by his 
witnesses, before an Appeal Board of the Commission. 


It is apparent, however, that it is incorrect to consider that this. 
system involves an appeal in the true sense of the word. ‘he initial 
and subsequent adjudications as set out in (a) and (b). above are not 
"hearings" in that neither the applicant nor his advocate makes a per- 
sonal appearance. They are, rather, administrative reviews of the file 
upon which the Pension Commission bases a finding. 

Subsequently, the hearing before an Appeal Board composed of three 
Commissioners is not a true form of appeal. The applicant has not, at 
this stage, had a hearing in the ordinary sense of that term. 

It would appear also that, whatever the efficacy of the present 
system, it is not designed to leave an unsuccessful applicant with the 
feeling that he has had a completely impartial hearing. It is recognized 
that an unsuccessful applicant will not, as a rule, feel satisfied. lHow- 


ever, the present system leaves him in a position to attribute the fai- 


lure, rightly or wrongly, to the fact that the tribunal before which he 


i . ndent of that i sonsidered hi 
appeared to "appeal" was not independent of that which consider . 


; : he ‘ hos =aring befor 11 
claim in the first instance. Asa number of those appearing before your 


Committee stated, it is important not only that justice be done, but 
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that it appear to have been done. The present system leaves itself 


open to criticism of this type. 


a 


It is noteworthy that almost all those appearing before your Com-— 


mittee on behalf of veterans and members of the Forces were critical 


of this feature of the present operation of the Commission. 

Apart from the merits or demerits of the activities of the Pension 
Commission, your Committee feels that the circumstance of the same body 
sitting in appeals from what in effect are its own decisions demands 


alteration of the present procedure to repose the ultimate authority 


Eo SAA Re me 


in a body outside the Pension Commission. 


Tey. 


7 


- 


There are additional reasons for such a step. While your = 


received many criticism and constructive suggestions, it is apparent, t 
from the large volume of claims dealt with by the Commission and from 


statements from many of those appearing before your Committee, that 
| 


the Commission has, in the overall picture, rendered satisfactory servi 


to the pension applicant. 


This is not to deny the validity of the positions taken by those — 


expressing dissatisfaction in some areas. Among these the failure ofl 


the Commission to develop a body of rules, decisions and findings for 
ready reference by applicants looms large. It was pointed out, on be- 
half of the Commission, that in many instances this very situation react 


in the applicant's favour and your Committee would be loath to see 


present course of activities disturbed any more than is necessary. 


our Commi ! ier 7 
y mmittee's view that, by leaving the present operations of the 


Pension Commissi | 
mmsSion in a large measure intact, and by placine the PENSIO 


APPEAL BOARD in a position to develop and publish interpretations and 


precedents, the situation complained of could be rectified. 
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It is the view of your Committee that the establishment of an 
appellate body would effectively destroy the inference that it is diffi- 
cult, on occasion, for an Appeal Board of the Pension Commission to 
justify refusal of a pension, even when refusal may be warranted. These 
Appeal Boards have found themselves in the invidious position of having 
the system under which they operate critisized, whatever the merits of 
their decision. Your Committee is not suggesting, nor is there evidence 
to show, that the present Appeal Boards have been affected by this view. 
However, even such possibility should not be tolerated, 

It is significant, in this entire matter, that the formation’of an 
appellate body ote and apart from the Commission would create a 
better climate for the handling of complaints where refusal of pension 
is necessary. An appellate body would not have to operate under the 
disadvantage of attempting to justify the policies and practices of the 
Pension Commission, and would be free to adjudicate with the knowledge 
that, if a refusal of pension is necessary, the applicant while critical 
of the decision, would not te so critical of the system which produced 
that decision. 

The apna recognizes that the machinery for adjudication of 


pensions must provide satisfactory protection against the improper grant- 


ing of pensions, The problem is to strike an effective balance between 


the administrative discretion of the pension adjudicators and the indi- 
vidual richts of the applicant. Your Committee is of the view that, under 


the existing system, the appearance is given that the powers of the Com- 


mission far outweigh the rights of the applicant. Your Committee does 


not suggest that these powers have necessarily been misused. On the other 


hand, it stands out in bold relief that the procedure under which the 
3’ 
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Commission acts not only as the administrator, but as the judge and jur 


leaves much to be desired in the mind of the unsuccessful applicante 


He is entitled to ask for what might be termed "an accommodation of his 


interests" and in some cases a lack of this accommodation may be the 


sum total of his grievance. If he considers tnat the system of adjus 
dication failed to allow him proper scope to exercise his rights, th 


suggestion would presumably follow in his mind that natural justice had 


not been extended to him. In many instances, this could be his only 


complaint, and if he were refused pension through a system which he con 
sidered to be fair and adequate, there is a strong possibility that he 
would be satisfied. 
Your Committee is mindful that, on two past occasions, thers were 
experiments with appellate tribunals. It is evident that the Federal 
Appeal Board which operated from 1923 to 1930 suffered Lecause 10S ae 
thority was insufficient to overrule the Board of Pension Commissioners 
This resulted in the anomalous situction that the Federal Appeal Board 
although constituted as the senior body, could not enforce its decisio! 
This Board was hampered also by lack of staff with resulting congestior 
of work. 
It would appear that the Pension Appeal Court, which operated fro 
1930 to 1939, was unable to surmount its difficuities. Presumably 
its main cefect lay in the right of appeal of the Pension Commissione 
This lead to the situation where virtually every appeal by a veteran 
was vigorously opposed by the Pension Commission. Few appeals by vets 


erans were successful. This, together with the relatively high numo 
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of successful appeals launched by the Commission, undermined the con- 
fidence of the veteran in the Pension Commission. 

Your Committee has attempted to avoid the pitfalls indicated by 
these previous experiences, and is convinced that a third attempt to 
set up a strong, independent appellate body is essential. The denial 
of any right of appeal beyond the Commission, coupled with the Com- 
mission's sole right to interpret its own Act, creates a situation which 
not only invites criticism but which might lead to abuses. The powers 
conferred have been exercized in a benevolent fashion, in a number of 
areas. However, they have given rise to concern to veterans organiza- 
tions, to Members of Parliament and to others who have knowledge of 
these matters. The recommended provisions for an appellate body should 
quiet this concern without depriving the Pension Commission of its 


present effectiveness. 


Your Committee notes that the Royal Commission on Government Orga- 
nization ‘Mr. J. Grant Glassco, Chairman) made reference to the Canadian 
Pension Commission in its comments respecting "Licensing, Regulatory 


and Adjudicative Bodies". 


Parts of this report which bear on the subject of your Committee's 


enquiry are quoted hereunder: ey 


The boards commoniy regarded as administrative tribunals 
fall into two general categories in their relationship 

to the administrative process. One group, including the 
regulatory and licencing bodies -- the Board of Transport 
Commissioners, Air Transport Board, National Energy Board, 
and Board of Broadcast Governors =~ and such organizations 
as the Canada Labour Relations Board and Restrictive Trade 
Practices Commission, have criginal jurisdiction. The 
others are essentially appeal bodies, reviewing prior 
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administrative decisions. Sometimes, as in the case of 

the Pension Commissioners, the disputed decisions are 

made by the same organization in its administrative as= 
pect; in other instances -~ the Tariff Board, Tax Appeal 
Board, and the Umpire appointed under the Unemployment 
Insurance Act == the reviewing body is clearly distinguis 
from the administrative organization ove. 


The status of findings and decisions (of these boards) 
also varies, with no discernible relationship to the 
method of appointment or basis of tenure. Decisions of 
the unemployment insurance Umpire, the Canada Labour 
Relations Board, the Canadian Pension Commission and the 
War Veterans Allowance Board are final, but those of the 
Tariff and Tax Appeal Boards may be appealed to the court 


In addition, there are variations in the rizht of appeal 
to Ministers against the decisions or rulings of the dif- 
ferent tribunals. This diversity is further compounded 
by variations in the working relationships developed over 
the years between the Boards and their respective minis= 
eee tae 


Finally, there are widespread differences in the proce= 
dures followed by the tribunals, either as a vesult of 

differing statutory requirements or because of decisions 
taken by the boards themselves. No uniformity or con- 

sistency of principle was observe: amonz thei in respee 
of such matters as the cbtaining of evidence and its dis 
closure to interested parties, the examination of peti- 
tioners and witnesses, the publicity given to hearings 

and other proceedings, and the form and publication of 

decisions, rulings or reports, 


vy 


The variations noted above raise a general question: how 
far should these tribunals, in their status and procedure 
be assimilated to the courts? Although they form part © 
the Executive branch of government, their underlying func 
tion has mch in common with that of the judiciary; to 
ensure thoroughness and impartiality in establishing the 
facts of a case and in reaching a decision, ; 


Consequently, there is relevance in the judicial precept 
that justice should not only be done but should be seen 
to be done. What the public interest requires may wary 
from one board to another, but for each it is proper to 
to ask whether the principles of natal justice should 
not apply. Moreover, because the tribunals are concernet 
with the rights and obligations of the c’ vizen, the re- 
levance of the Bill of Rights cannot be overlooked tha’ 


it affects judicial attitudes t ane 
. e Owards ad > 
bunals is already evident. administrative 


Saat 

The Royal Commission posed the question: "How far should these tri- 
bunals, in their status and procedures,be assimilated to courts?" and 
commented on the "lack of any eae th Rete in the status, form and pro- 
cedures of tribunals examined". 

The report noted that the matter had been the subject of official 
enquiries and extensive public discussion in both the United Kingdom 
and the United States "resulting in a variety of general legislative 
efforts to establish greater consistency of principle and regulatory 
of form and practice". 

Your Committee did not study the operation of the other tribunals 
of Federal Governmentssnor did it make any "broad comprehensive study 
in this important field" mentioned in the Royal Commission Report. It 
did, however, make some examination into the question of administrative 
tribunals generally, noting that there has been considerable discussion 
both in Canada and elsewhere concerning their jurisdiction, powers and 
procedures. It is recognized that, with the growth of these bodies, 
there is a requirement for protection for the individual against admi- 
nistrative arbitrariness. It would appear, however, that there is a 
growing tendency to avoid access to the courts as a remedy in regard to 
appeal from commissions, boards and similar organizations exercising 
quasi-judicial powers. 

The growing importance of these tribunals is reflected in an ever- 
increasing emphasis upon the study of administrative law in all its 


+ } : j 5 : stu - 
facets by Departments of Law in Universities, law schools and students 


of law. 
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The *irst book to be published in England, under the title "Admi~ 


nistrative Law", was written by Dr. F. d. Port in 1929. That book was _ 


almost exclusively concerned with the judicial review of quasi-judicial 
and legislative acts of administrative agencies of the Government of 
England. It dealt with appeals from the decisions of such bodies which 
were judicial in character. That book and Lord Hewarts treatise he 
termed "The New Despotism" paved the way for the appointment of the 
"Donoughmore Committee on Ministers Powers". This Committce gave its 
report in 1932 in what is known as "Command Paper No. 060, 1932" 

The Donoughmore Committee concluded that the complex modern society 


made necessary the delezation of semi-judicial powers to such bodies, 


but warned that the delegation had to be "within certain limits and unc 
certain safeguards" 28 

The next enquiry in Britain took place during the years 1956 and 
1957. A special Committee, under the Chairmanship of the Rt. Hon. Sir 
Oliver Franks, was appointed on November 1, 1955, to-enquire into and 
report on "Administrative Tribunals and Enquiries". The Report consti 
tutes Command Paper No. 218, 1957. 

The scope and nature of the enquiry is to be found in Sections 54 

(5) Our terms of reference involve the consideration ¢ 
an important part of the relationship between the 
individual and authority. 

(6) The problem is not confined to this country. i@ 
recent years most other western Governments have 
been called upon to govern more extensively and 
more intensely, and finding a right relationship 


between authority and the individual has consequeél 


tly became a matter of concern on both sides of t 
Atlantic. 
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The following excerpt from the Franks Committee report is instruc- 


tive on the question of giving reasons for refusals to allow appeals 


or grant re-hearings. 


98. Almost all witnesses have advocated the giving of reasoned 
decisions by tribunals. We are convinced that if the 
tribunal proceedings are to be fair to the citizen, reasons 
should be given to the fullest practicable extent. A 
decision is apt to be better if the reasons for it have 
to be set out in writing because the reasons are then 
more likely to have been properly thought out. 


On the question of appeal and judicial review the Franks Report 


states as follows: 


103. Most of the evidence which we have received has 
stressed the desirability of some form of appeal 
from tribunals of first instance, and many witnes- 
ses have advocated that at some stage there should 
be an appeal to the Courts. 


Section 10); deals with the merits of a right of appeal. 


10h. The existence of a right of appeal is salutary and 
makes for right adjudication. Provision for appeal 
is also important if decisions are to show reason- 
able consistency. Finally, the system of adjudication 
can hardly fail to appear fair to the applicant if 
he knows that he will normally be allowed two attempts 
to convince independent bodies of the soundness of his 
case. 


The Franks Committee, as noted by some of the authorities cited 
below, rejected the machinery of judicial review, and its findings were 
endorsed by the Government. The Committee did recommend that a "Council 
on eave st be set up to maintain the constitution and working of 
tribunals under constant review. e9 

The British Government gave the Report careful consideration and 
decided to accept the recommendation of the appointment of a "Council 


on Tribunals". In 1958 an Act was enacted entitled "Tribunals and 


Inquiries Act". 3° 
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Section 1 read as follows: 


1 (1) There shall be a council, entitled the Council on 
Tribunals. 


(a) lo keep nnder review the constitution and working 
of the tribunals specified in the first schedule 
to this Act, and from time to time to report on 
their constitution and workings. 


(bo) To consider and report on such particular matters 
as may be referred to the Council under this Act 
with respect to tribunals, other than the ordinary 
courts of law, whether or not specified in the 
First Schedule to this Act or any such tribunal. 


Section 9 provides that, in the case of specified tribunals, anyone 
"dissatisfied in point of law" with a decision, may appeal to the High a 
Court or require the tribunal or Minister to state a case for the High 
Court. 

Section 12 stipulates that a tribunal or “Minister must give reasons 
for a decision if requested to do so, 

United Kingdom Provisions 

Your Committee examined the pension system in the United Kingdom, 
which provides for an appeal to the Courts under the Pension Appeal 
Tribunals Act of 1943 and 19h9, This legislation provides for Pension 
Appeal Tribnals to hear appeals against decisions of the Ministery of 
Social Security * on questions of pension entitlement and assessment. 
These Trib'inals are composed of three members, appointed under judicial | 
authority. These Tribunals differ from courts in that they are not boun 
by strict rules of evidence, and testimony is not given under oath, The 


hearings are on an informal basis and are of an adversary nature, in tha 
- 9 
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a representative of the Ministry is present with the case records, The 
appellant may be represented by an ex-servicemen's association, a trade 
union, an attorney or a private individual. 

Tribinals which deal with pension entitlement are ccmposed of a 
barrister or solicitor who acts as Chairman, a qualified medical prac- 
titioner and an ex-serviceman or woman, Appeals in regard to entitle~ 
ment for a disability may be taken to an entitlement tribunal where the 
issue involves a question of attributability or agrravation by service, 
or serious negligence or misconduct. The issues which can be appealed 
to Tribunals in death cases follow from an unfavourable decision invole- 
ving the issues of attributability or aggravation only. 

The decision of an entitlement tribunal is final except that the 
appellant or the Ministry may appeal on a point of law, provide leave 
to appeal is granted either by the tribunal or the court. 

Assessment tribunals consist of two medical practitioners and an 
ex-serviceman or woman. These tribunals have jurisdiction over appeals 
involving matters of the assessment of the degree of disability. The 
decision of an assessment tribunal is final and conclusive. 

The Pension Appeals Tribunals Act of 1943 and 1919 provide that 


in England and Wales appeals on entitlement cases will be heard by a 


Judre of the High Courts, nominated for this purpose by the Tord Chan- 
cellor, In Scotland, the appeal is to the Court of Sessions, the deci- 


sion being made by not less than three of the four Judges who constitute 


Mee of the two divisions of the Court. In Northern Ireland, the appeal 


is to the Supreme Court. 
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The Ministry is represented by counsel. The appellant may be re- 


presented by a barrister who may be commissioned by an ex-serviceman's 


organization at no expense to the appellant or the appellant may present 


his appeal or application in person if he so wisnese 


issue its decision in the form of an Order or may remand the case back 


to a tribunal for disposition. 


Board of Veterans Appeals: United States 


Your Committee also reviewed the operation of the Board of Veterans 
Appeals in the ™nited States. This Board's jurisdiction extends to all 
questions on claims involving benefits under laws administered by the 
United States Veterans Administration. The decisions of the Board of 
Veterans Appeals are final, except that claims involving insurance cone 
tracts are subject to court review. 


The principle function of the Board of Veterans Appeals is to con- 


The Court may either 


sider applications on appeal, to conduct hearings, to evaluate the evidence 


of record and to enter decisions in writing on questions presented on 


| 


appeal. An appeal may be filed by a claimant or his authorized represen- 


tative. 


Appeal from a decision of the agency of original jurisdiction may 


be filed by officials of the Veterans Administration in order to resolve 


a conflict of opinion concerning a question on a claim involving benefitanl 


A claimant will be accorded full right to representation in all 
Stages of an appeal by a recognized service orpanization, attorney or 


agent or other person authorized to represent him 
° 


| 
| 


A hearing on appeal | 
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shall be granted where a claimant or his representative express a desire 
to appear in person. The purpose of such hearing is to receive argument 
or testimony. These hearings are non-adversary and cross-~examination by 
parties to the hearing are not permitted. The proceedings are not limited 
by legal rules of evidence. The hearings are held either in Washington, 
D.C., or before a travelling section of the Board of Veterans Appeals, 
The proceedings at these hearings are recorded and a copy of the complete 
transcript incorporated as a permanent part of the claims record, In 
some instances appropriate personnel in a Veterans Administration regional 
or other office nearest the claimant's residence may be appointed to act 
as a hearing agency for the Board of Veterans Appeal. 

Where a decision is simultaneously contested by both an applicant 
and the Veterans Administration the attendance of the other contesting 
party may be permitted at the hearing of the first party, but such ree 
presentative may not participate. Alternatively, the other contesting 
party is notified in writing of the substance of the argument or testi- 
mony in refutation and a separate hearing for the other contesting 
claimant will be scheduled for such purpose, if requested. 

Where the members of a section of the Appeal Board are in unanimous 
decision, such shall be the final determination of the Board. Where 
the members do not agree the Chairman of the Board may either concur 
with the majority, in which event such constitutes the final determination 
of the Board, or he may direct further consideration by two or more sections. 


When during the course of review it is determined that further 


evidence or clarification of the evidence is essential the Board may 
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remand the case to the agency of original jurisdiction, directing furthe: 


investigation to be uncertaken. If the benefits appealed for are not 
granted on such review by the agency of oripinal jurisdiction, the matter 
is returned to the Board of Veterans Appeal for appellant review. 

Your Committee reviewed the situation respecting the Canadian 
Pension Commission in the light of the report of the Royal Commission 
on Governmeit Organization and in the light of the Pension Commission's 
background of experience with particular emphasis on the question of the 
right of an appeal from the decisions of the Canadian Pension Commission: 
erse 

Regarding the question of appeal to the courts, your Committee 
noted the findings of the Veterans Affairs Committee of the House of 
Commons of the 1963 Session, 

This Committee reviewed Bill C-7 - an Act to amend the Pension Act 
(Judicial Appeal) which had been proposed by Mr. Jack McIntosh, M.Pe, 
Swift Current, Saskatchewan, The purpose of this Bill was, as set fort 
in the explanatory notes thereto as follows: 32 

The purpose of this Bill is to give an applicant for a 
pension under the Pension Act the right, where the Pension 


Commission or an Appeal Board has ruled against his or her 
entitlement, to have the decision reviewed by the Courts: 


(a) on any question of law re : : 
: Specting th nas ‘ 
of the Pension Act; and E e interpretation 


(ob) on those controversial issues of fact which must be 
weighed, as the courts are used to do in the know- 
ledge of human conduct and intention.” An ancillary 
purpose gives the Commission itself the right to re= 
fer any question of law to the Supreme Court of Canada 


provision, 


COMMENT 


The Bill applies to the Pension Act that principle of the 
Rule of Law that, to tre derree most possible, the deci- 
Sions of an administrative tribunal or commission which 

touch the person, or property or richts of an individual 
should be subject to review by the Courts. 
Kinedom has applied this Rule of Law to as many of its 


boards, tribunals and commissions as possible in the 
Tribunals and Inqviries Act, 1958, 


The Bill proposed an appeal to the court of appeal in the province 
in which the applicant resided, on leave of a Court of Appeal judge. 
The Parliamentary Committee did not recommend the adoption of 


Bill C-7 in its report to the House of Commons, 


the following recommendation in regard to appeals: 3 


(10) 


The question of an appeal to the courts in regard toc pension ap= 


Your Committee further feels that instead of 
a "one shot" appeal which is both final and 


(a) 


(b ) 


plications was considered. 


tant considerations. 


binding, there should be two appeals as follows: 


A preliminary appeal in which all the 
evidence is transcribed and then ruling 

is given in the form of a written judgment 
in which all points of evidence, both 
medical and legal on which the ruling 1s 
based is set forth in writing and signed. 


A second ruling as at present. Your 
Committee recommends that this procedure 
would correct the disadvantare the veter- 
an now suffers as he would know what 
arruments must be rebutted instead of 
having to prepare his appeal blindly as 
at present. 


In the first place, none of the delegations 


appearing before your Committee was prepared to recommend such 


In fact, in so far as your Committee could learn, veterans 


The tmited 


It did, however, make 


This brings to the fore a number of impor- 
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appear to have an aversion to referring pension matters to the courts. 
Moreover, pension matters have developed in their own way as it were for § 
long that a special kind of expertise has evolved. 

The chief complaint made to your Committee in rerard to the existe 
ing procedure was that the personnel comprising the appeal body were 
chosen from the Commission which has the responsibility for initial ad- 
judication, and for administration of the Act. Hence, your Committee 
considered that the major flaw in regard to pension appeals could be 
overcome by the establishment of a separate sppellant body, indepen- 
dent of the Minister of Veterans Affairs but to be operated under his 
departmental jurisdiction, 

Therefore, its recommendation is limited to the establishment of 
an appellant procedure represented by the institution of an independent 
appeal body which could be effected with only minor disruption of | 


existing procedures, 
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In this regard, your Committee has considered that, with the ob- 
jective in mind of furnishing an administretion which avoids both poli- 
tical control and freedom from such restrictions as might be imposed 
by judicial access, the simple alternative is the establishment of an 
appeal system which could avoid the more stringent procedures of a 
court but which at the same time would meet the existing dissatisfaction 
which arises in an administrative system in which there is no appeal 
except to persons who comprise the administrative body. 

The proposed Pension Appeal Board, in providing a means of appeal 
beyond the Pension Commission, appears to answer the major criticism 
with respect to administrative tribunals which was raised in the report 
of the Royal Commission on Government Organization. 

The proposed Pension Appeal Board would not come under the direct 
control of a supervisory body or would not have referenc? to any judi- 
-cial body. Your Committee considers however that, because past history 
indicates that our pension legislation does not lend itself to interpre- 
tation by the courts and because of the peculiar nature of pension le- 
gislation as described, your Committee considers that the reposing of 
final authority in the hands of this Pension Appeal Board is fully justified. 

Hence, it would now appear both practical and necessary that the 
existing appeal procedure represented by travelling Appeal Boards, should 
be regarded as they really are, that is, a means by which an applicant 
for pension can receive a personal hearing, with supporting witnesses. 


There are at present no true appeal provis!ons. 
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This system of personal hearings is not designed to, and never did 


represent, an appeal in that previous adjudications were based merely ' 


on a review of available documents. Under the proposed changes, this i 


"hearing" by a quorum of Commissioners would represent the final step 
in the adjudication process within the Commission. 

The continued use of Commissioners for these hearings would provide 
the means of handling the bulk of applications for pension, and would 
leave further consideration to a true appellate tribunal. The Pension 
Appeal Board would constitute a court of final instance, charged with 


the responsibility to: 


(a) fake a final decision on pension applications and 
other claims and complaints respecting pensions; and 


(bo) Act as the final interpreter of the Pension Act. 

It is not intended that the Pension Appeal Board opera'e as a court 
of law. The members would not have the status of judzes and would not 
be required to follow strict rules of evidence or procedure. The pro- 
ceedings of the Board would be non-adversary in character and, on occasio 
would permit review on the basis of the written record. 

The Board would be able to make use of expert medical and legal 
opinions, always subject to the proviso that such opinion must be in 
writing and mst be available for examination by the appellant and his 
representatives. 


The gist of the recommendation is that the procedure be amended 


P j . ‘ 2 
to provide that the Commission provide initial adjudication in the form 
] 


of a review of documents, followed by a form of personal. hearing, to 1 


'! 
O 
NN 
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carried out by the Commission personnel. This procedure would apply 
to what is known as entitlement claims and, in some instances, to 
compassionate awards. 

In addition, there should be a form of simplified personal appearance 
of an informal nature, to provide a means of handling complaints in res-~ 
pect to other matters including discretionary awards, assessment and 
degree of aggravation. 

Following consideration and adjudication by the Pension Commission 
there would be recourse to the Pension Appeal Board. The procedure for 
this Board should provide initially for a review of the record. This 
would make it possible to dispose of those appeals which it was prepared 
to allow, without further representations. 

In other cases it would arrange for a personal hearing either where 
required, or where in its discretion the Board felt such a hearing de- 
sirable, It is sugzested, of course, that not all appeals could proceed 
without leave and, in instances where a personal appearnce was 
not mandatory, the Board would have the right to dismiss the appeal, 
after review of the written record and submissions. 

Time Limit for Applications 

Your Committee considers that, once the Pension Appeal Board is 
in operation, there should be a one year time limit (excent with leave 
of the Poard) by which applications in regard to both entitlement and 
discretionary matters must be placed before the Board. The proposal 


that no time limit be instituted in regard to matters upon which the 
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Pension Commission has made a decision prior to the coming 4n to being 


of this Board is intended to: 


(1) Permit appellants from long outstanding cases sufficient 
time to have their cases prepared; and 


(2) Avoid an immediate rush of appeais involving outstanding 
cases which might otherwise result if the one year time 


limit were to apply to them. 


Pension Appeal Board Procedures 


Your Committee has purposely sugrested a wide discretion for the 
Pension Appeal Board in regard to which cases it should consider, and 
in regard to which method it should follow in giving consideration to 
a case. The Committee's proposal is that an application may be made 
to the Board in respect of an entitlement claim as a matter of risht. 
An application in respect of assessmnt, degree of agcravation or other 
discretionary matter may be heard with the leave of the Board, and such 

- 
leave may be decided by the entire Board or by any member thereof as 
the Board may specify. 

It is appreciated that, in opening the door to appeals in so many 
matters, the Pension Appeal Poard could well find itself swamped. How- 
ever, the recommendation which provides for the granting of leave in | 
other than entitlement appeals should enable the Board to limit to oie 
able numbers the appeals where leave is granted. 

It ie ebprediated also that only experience can ultimately dictate 
the extensiveness to which these provisions will apply in a practical 
manner. This is a matter which will have to be worked out by the Poard 
itself,but your Committee considers that it is imperative that all matte! 


be placed on a footing of similar ultimate recourse. It follows that 
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the powers granted to the Board mist be sufficiently extensive to allow 
for all developments necessary to effectuate this end. 

The Board should have further discretion in whether an appeal can 
be handled by a review of the written record or alternatively, by means 
of a hearing de novos that is, a sitting of the Board at which the ap- 
pellant and his witnesses and those representing him can place before 
the Board all information relevant to the claim. 

Your Committee appreciates that there could be some misunderstanding 
regarding the proposal that the Board should be empowered to review the 
written record, including the appellant's file held by the Pension Com- 
mission. Under existing procedure, all of the information on his file 
is available to the Commission. It is also available, with consent of 
the applicant, to the Veterans’ Bureau of the Department of Veterans 
Affairs, or to representatives of veterans organizations appointed by 
the veteran to advance his claim. In the procedure proposed in this 
recommendation it is felt that such Board should have access to all 
available knowledge on the case. Should the file contain information 
which may be damaging to the claim, those representing the veteran will 
have an opportunity to rebut or explain such information. 

It is possible that, in view of the proposed disclosure of the 
contents of a Commission file to the Pension Appeal Board, officials 
of the Pension Commission or other Government departments, in the course 


of their professional or official duty, may become overly-cautious in 


b . 
writing material which, by its nature, would become part of the record. 


This could be particularly true where doctors or other officials in the 


honest pursuit of their duty would wish to express %pinions in their 


reports which may be derogatory or even defamatory. 
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Your Committee considers that this possibility will have to be met. 


A public servant is obligated to produce written records of an accurate 
nature, and while such may be unfair to the applicant and may be preju- 
dicial to his case, the Pension Appeal Board mist be expected to deal 
with such statements in a fair and impartial manner; and must be prepared 
also to respect any confidential aspects thereof. 

In view of these reasons, your Committee has no hesitation in sug- 
gesting that the applicant's Commission file should be made available 
for review by the Pension Appeal Board. Any other course could well 
mean that the Board would not have full disclosure of information. It 
is essential to the success of any such Board that all information, whether 
it is for or against the applicant's claim, should be placed in front of 
the body given responsibility for a final decision in the case. 

Your Committee has been interested in another aspect concerning 
availability of files. It is the practice in the Canadian Govermrent 


that public access is denied in connection with files. upon which admi- | 


nistrative decisions are based. In certain circumstances these files 
are available to the Veterans' Bureau and to represental ves of veterans 


organizations. Your Committee considers that if the Pension Appeal Board 
is to represent properly the interests of the applicant, as well as tne 
of the Crown, it must have the right to examine all official documenta- 


tion in the hands of the Government. 


In the Committee's view Canadian pension legislation for death or 


disability of members of the Armed Forces has been directed towards giv 


the applicant the benefit of the doubt and recognizing the limitation 


of facilities at the command of the applicant through his own resour e: 
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It has accordingly provided assistance through bodies such as the Vete- 
rans' Bureau of the Department of Veterans Affairs. 

Administratively, there has been established a system by which the 
enquiry into the applicant's claim has avoided all appearance of anta- 
gonist proceedings. Previous experience indicates also that, when the 
Pension Commission had the rizht to appeal (Federal Appeal Board and 
Pension Appeal Court) the antagonist feature of the proceedings appeared 


and the Pension Commission, with its centralized and extensive resources 


had an advantage which showed up in the large numbers of appeals in which 


it succeeded. 

Your Committee feels that the spirit and background of the legis-~ 
lation, and the requirements of the present situation, make it undesi- 
rable to have appeals to the Pension Appeal Board by the Pension Commis~ 
sion. Such procedure would only harm its image. 

In considering the practicability of the Pension Appeal Board deal- 
inz with a large volume of cases on the written record, it is pointed 
out that your Committee's recommendations regarding envitlement boards 
and 7(3) hearings provide that evidence will be recorded. Hence, the 
Board would have this evidence available for review. 

The recommendation of your Committee provides that the Pension 
Commission's reasons for refusal of a claim shall he mde available 
to the Pension Appeal Board in the form of its findings in regard to 
previous adjudication, as set out in the file, with the additional pro- 
viso that the Commission shall be permitted to file the written reasons 


substantiating these findings, should it desire to do so. 
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Undeniably, the Commission has some responsibility to ensure that 
a pension claim is valid. In this respect Section 59(1) of the Act 
requires the Commission to: "Collect such relevant information, if any, 
as may be available in the records of any department of the Government 
of Canada, and make, through its medical and other officers, such en= 
quiry as appears advisable into the facts upon which the application 
is based". 

This empowers the Commission, in the first instance, to secure not 
only the information in support of the claim, but also any information 
which may indicate that the veteran has no claim to pension. Any in- 
formation so secured will be on the file. 

In respect of the Commission's findings on previous adjudications, 
Sections 59(2) and 60(1) of the Act prcvide, in regard to a first ap- — 
plication, that the Commission shall "notify the applicant, in writing, 
of its decision, stating fully the grounds Hie nace Similar prov. sions 
exist in regard to second and subsequent peeetneal 

The Act contains a further provision under which the file will con 
tain the views of the Commission. In this respect your Committee refe: 
to Section 66 which provides that on the refusal of any pension, a for! 
shall be placed on the file of the member of the Forces by or aia respeae| 
of whom application for pension has been made bearing the personal sig 


ture of at least one of the Commissioners and containing the following 


informations: 
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(a) The names of the Commissioners dealing with the case; 
and 


(0) The grounds on which pension is awarded or refused, 
speci ft yine: 


(i) the medical classification of the injury or 
disease causing the disability or death in res- 
pect of which the application has been made, 


Ga) cS medical classification of such injuries or 
iseases as have been dealt with by the 
Riri in connection with the applica 


fds 
5 
No 
fy 
> 
Q, 


(iii) whether the injury or disease resulting in di- 
sability or death was or was not attributable 
to or incurred during military service or 
whether it pre-~existed enlistment and was ‘or 
was not aggravated during military service3and 


(c) in the event of a disagreement, the grounds on which a 
Commissioner disagrees with the decision reached. 


ii? iew, OL .uhe foregoing inforinabion, yous Loum .tes .anbuders that 
the Pension Commission has a full opportunity under Uhe Act co unsure 
that its views regarding any ee adjudication wi..! be on the record, 
and thus be available for review by the Pension Appeal Boar . Motwith- 
standing, your Committee considers that the Commission should be ¢° ven 
an opportunity to make written submissions in fu'the: support of these 
views. This would ensure that the Comuission's positicn i. <«.y vase 


would be made clear before the proposed appellate body. 


It is recognized that in both the British and United States pension 


appeal system, provision is made for an administra.ive appeai to 2 filed 


y : . orized to administer 
by representatives of the government agency authorized eee 


- . - thes 19 ( ital AASO fo 
Pensions. Your Committee considers that there 1S no Valid reason r 


a - rad . 5 axre | Ty o3 aw eres nle yi) your 
doing likewise Ary the Canadian pension SYSLCMo Big par't \ Re oe Bs 


ctreme difficulties which arose 
Gommittce has had to take note of the extreme difficulties which arose 


in the experience of the pension appea]. bodies 1n Canada im vast years, 
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It is considered that, for this reason, the applicant in Canada should 
not be subjected to the possibility of adversary proceedings developing, 
as such could only lead to dissension and conflict, neither of which 


should be part of the administration of pensions which are awarded 


where the member of the Forces has suffered death, injury or disease 


resulting from service to his countrys 


Pension Uommissioners May Be Appointed To Board 


The operations of the Pension Commission have developed into a 
specialized activity, involvins both law and medicine extensively. Acs 
cordingly, a new appellate tribunal could be lacking in the background 
necessary to review effectively Commission decisions. The Committee 


considers, therefore, that it would be both proper and wise that persons 


with experience as members of the Pension Comission : all be available 
for appointment to the Pension Appeal Board, especially in its early 
stages. Their numbers should be limited, huwever, an? «4% on time should) 
a majority of the members of such Board be compose. of former Comritissi@ne 


The salary level of Board members should be higher shan tha of Pension 


Commissioners. 


Composition of Board 
In view of the nature of the problems which would como be‘'ore the 

Pension Appeal Board it would seem desirable to have both me dically= 

trained and legally-trained members on it, Your Committee is not of 


the view, however, that these should be established in any de “inite 


roportion. Nei - . ; 
eh e either does your Committee consider that Jezal or medica 


training should be regarded as the primary qualification for ‘nv Boaid 


e e Whi : 
member While a legal or medical background could oroevice a usefol 


of knowledge and experi | 
z xperience for a Board member, no memtcr of the Boar 
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should, while performing his duties, as such, regard himself as a 
lawyer, physician or member of any other professional group. 

Your Committee desires to make a special observation in regard to 
the proposal that members of the Pension Appeal Board should be ap 
pointed in the same manner as members of the Pension Commission, % 

It is understood that there are two mthods by which the Chairman 
and Members of a Board of this nature could be selected. One would be 
by Civil Service competition; the other by Governor-in-Council. Your 
Committee has favoured the latter method, as it is felt that the proce- 
dure for such appointments should be sufficiently flexible to permit 
the selection of able personnel, which selection may not be fully possible 
if these appointments had to be inmade throuch a forralized »rocedure as 
provided for in Civil Service appointments, 

Your Committee realizes, at the same Lime, the inherent danzers in 
a procedure which permits appointments where th qua:ifiratic s of can 
didates do not have to meet any standaid specifications, as toey wuld 
in Civil Service appointments. These dangers are far out-weighed by 
the sa saittst to remove any potential restriction on eligit.. appointments 
and your Committee holds the view that no problem neej aise in this 
area if the Government is sufficiently impressed wit) the * nportance of 
the task of this Board to ensure that the only criteria in selecting 
its personnel will be whether or not they are qualified to do the best 
possible job. It must be recogniged, however, that scrious difficulties 


could develop if the Pension Appeal Board became a haven for individuals 


ee ee ee 
See 


*See Paragraph "S" of Recominandatidit..No.» ly on page 81 hereof. 
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who were seeking a sinecure or who, for other reasons, were not quali- 


fied to perform usefully on the Board. 


Your Committee's survey indicated some serious and deaply-rooted 
problems iin the administration of this Act. The solutions to these pro- 
blems will, in large measure, lie in the acceptance of the Committee's 
recommendations in regard to legislative changes and revisions in admi- 
nistrative procedures. Your Committee considers, however, that an es-= 
sential element in any remedy to these problems will be the effective 
operation of the proposed Pension Appeal Board in its dual role of ap- 
pellate body and final interpreter of the Act. Your Vommittee therefore 
has no hesitation in stating that if the results of its work are to be 
successful, the appointments to this proposed Pension Appeal Board must 
be made solely on the basis of qualification for the task at*hand. 

Board to Have Investigatory Powers 

In order to pursue its task successfully, the Board mst be given 
full powers of investigation. The Board rmst be "the master of the 
instruction of the case" and mst be empowered to seek out all facts, 
and to obtain such opinion as might be helpful in deciding an issue. 

In the case where either party has, in the opinion of the Board, failed 


to build up sufficient evidence, the responsibility will lie with the 


Board to seek confirmatory or new evidence. 


Medical Advice 


The answers to involved mdical and legal questions should be avai- 


lable through advisers, and ample provision should be made for these. 
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The recommendation of your Committee to the effect that medical 
advice should be available to the Pension Appeal Board through the means 
of a Medical Advisory Panel is based on the premise that the Board should 
avoid the situation where consultation and advice in medical matters 
is always received from the same personnel. 

A permanent advisory staff has the advantage of stability and con- 
timiity. The Pension Commission has such a staff at present rendering 
excellent service, in the view of your Committee. On appeal, however, 
where normally matters of difficult and even controversial nature are 
considered, your Committee feels that there should be available the 
widest variety of background, knowledge and specialization. Accordingly, 
your Committee does not envisage a full time, permanent medical staff 
for the Board. 

Here again only experience can dictate the detail of the require~ 
ments of the situation, but your Committee does feel that there should 
be some system of rotation or periodic change, so that particular points 
of view will not become entrenched in the Appeal Board operation. It 
is the view of your Committee, eax that in this area as in others, 
the Pension Appeal Board should have a wide discretion so as to enable 
it to take full advantage of personnel available, as well as to benefit 
from its own experience. 


The recommendation suggests that this Medical Advisory Panel could 


give opinion on written questions concerning the interpretation of me- 


dical evidence. This would allow the Pension Appeal Board to imke written 


submissions to acknowledged medical experts who could study the submis= 


sions and write an opinion on them. This opinion could then be made 
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available for examination by the applicant or his representative, or 
by the Pension Commission. 

It is not deemed practical to establish a provision whereby such 
medical experts could be called as witnesses, or could be subject to a 
cross-examination, in that medical personnel of the type envisaged in 
this proposal would not be able to devote time to make a personal ap-~ 
pearance before the Court. In proposing that their opinions could be 
available for examination, however, your Committee does consider that 
sufficient provision is being made for those representing the applicant, 
or for the Pension Commission, to inform themselves regarding any medical 
advice which has influenced the Board in a decision involving an area of 
medical conflict. 

Legal Advice 

As to the suggested legal Advisory Panel, the Board should once 
again be given a wide discretion. There may well be a place for Board 
counsel and solicitors. | 

On matters involving legal interpretation of sections of the Statut 
however’ the Board should be free to secure help and advice from the 
best available sources. The responsibility as the final arbiter of tte 
Act places heavy demands upon the proposed Pension Appeal Loard in a 


legal sense. One of these is that it build up a body of precedents 


concerning the Pension Act. 


In relieving the Pension Commission of this final responsibility, 


1 . ; 4 y } 
and placing it in the hands of an appellate body, your Committee is of 


tne view that d ] j 
that adequate legal advice should always ts available; hence 


the proposed legal advisory panel. 
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It is your Committee's view that the Commission has not fully 
lived up to its responsibility in this regard. Tew portions of the Act 
have been given a definite Commission interpretation and there is little 
evidence of any attempt to give legal interpretations to the Act. The 
Commission has taken the stand that each Commissioner should in each 
instance, decide the meaning of the Act and how it should apply in each 
particular case. | 

Outside of the Commission there can only be uncertainty. This ob- 
viously affects those who must represent the pension applicant. 

The Commission is of the opinion that this has been done in the 
interest of the applicant. In other werds, giving each Commissioner 
the maximim freedom of operation enables him, in his discretion, to deal 
with what he considers to be the merits of the instant case. If the 
validity of this point of view is accepted, it suffices only for the 
day-to-day operations of the Pension Commission. Somewhere there should 
be available a tribunal that will give answers on questions of prin- 
ciple and interpretation. Your Committee does not see how this could 
be established within the Commission without depriving its work of much 
of its present value. Hence, the recommendation is made that the res~ 
ponsibility for final interpretation rest with the Pension Appeal Board, 
and that this Board have access to legal opinion through the proposed 


Legal Advisory Panel or such other means as the Board may decide. 


It appears essential, also, that the Pension Appeal Board be given 


the power of final interpretation. It seems obvious that if those powers 


were left with the Commission, the situation would develop where the 


; > } C issi Ne 
Pension Appeal Board could be overridden vy the vomm.ssio 
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As with the proposed Medical Advisory Panel, the opinion secured 


by the Board through any legal advisers should be subject to examinatiol 


by the veteran, those representing him, or by the Commission. 

Your Committee considers it essential that the Board be given au# 
thority to seek out the best procurable opinion in the medical and lega 
fields, and that, to this end, the Board should not be hampered by norm 
government restriction as to fees, so long as the Board will accept ress 
ponsibility to ensure that such fees are within reason and its budget. 
Board to Have Power to Implement 

The Pension Appeal Board should have the power to implement its 
decisions. In other words the delay incident to reference back to the 
Pension Commission should be avoided, and the possibility of conflict- 
ing orders from the two bodies mist be circumvented. 

It should be made clear that orders of the Pension Appeal Board 
supercede .those of the Pension Commission. Generally speaking, the Pensi 
Appeal Board should not have the power to decrease awards but only tha 
power to affirm or increase awards. It should also have the power to 
fix time limits of general application or in specific cases within which 
its awards may be reduced by new decision of the Commission. In all | 
instances, however, the Commission should have the right to refer case 
falling within these limits to the Pension Appeal Board for further 


should circumstances in the case change. 


J 
y 


A potential problem exists in the establishment of appellate ma- 


chinery, in that a case conld conceivably be subject to lengthy dela} 


Accordingly, your Committee considers it essential that, under norma. 
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circumstances, the Pension Appeal Board should be required to reach a 
decision within 30 days, where a case is handled on the basis of a re- 
view of the record, 60 days where a representative appears, and within 
six months if a hearing is held. Provision is made for an extension of 
time where the Board must necessarily reserve its decision, but the limit 
of six months must be adhered to. 

These time limits would, in the opinion of your Committee, do much 
to eliminate delays which might otherwise destroy the effectiveness of 
the appellant machinery. They should also provide a basis upon which 
the Chairman of the Pension Appeal Board can insist upon provision of suf- 
ficient staff to ensure an effective operation. 
Provision Where Appellant Unable to Appear 

Your Committee visualizes a small number of instances where an ap- 


pellant is ill or, for other reasons, it is not considered feasible by the 
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Board that he coule make a personal appearance, Accordingly, your Committee 


has suggested an informal arrangement which would permit one member of 
the Board: to interview the appellant and take his evidence. This would 


also perm:.t a representctive of the Pension Appeal Board to interview the 


appellant in person, and report the matter to the Board for its consideration. 


This procedure would only be used at the request of the appellant. This 
procedure could be used for appeals from persons residing outside of 


Canada. 
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Staff and Accommodation 
Your Committee considers it important that the administrative and 
other personnel, other than those engaged in routine and clerical posi: 
tions, should not be part of the Public Service of Canada, and that the 
Board and its staff should be housed in accommodation other than that 
occupied by the Canadian Pension Commission. 
Advantage should be taken of every possibility to ensure that the 
impression exists that the Pension Appeal Board is separate and apart 
from the Commission and from the Minister of Veterans Affairs. 
Your Committee is aware that staff appoiniments couid be made eivt 
through the Civil Service Commission or by the Board itself. Undoubted 
there “is a possibility, as with the appointment of members of the Boart 
that these staff positions could fall to persons in fulfillment of a de 
of gratitude, rather than on the basis of qualification. Your Committ 
is of the view that, notwithstanding this danger, the Board should be | 
able to select personnel other than routine and clerical without the 
restriction of normal Civil Service competition, but it must necessarl. 
use its discretion in this respect wisely, to ensure that staff member 
of the highest possible calibre are Sppointed. 
The proposal to the effect that the Board should be civen authori 
to select its own staff is somewhat unusual. Your Committee is convir 
however, that the necessity for effective appellate machinery justifie 
this course and the objective, in the main, is to permit the establis 
ment of an administrative tribunal which is as independent of Govern 


association as may be possible under the circumstances. 
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The Pension Appeal Board will be faced with a difficult task, par-= 
ticularly during its organization phase. In view of this your Committee 
considers that the Board should be given a completely free hand in the 
selection of its senior staff members. The Board should be able to se- 
lect the best available personnel for the task without the necessity of 
adhering to standards which would presumably be the case if these ape- 
pointments were made through the Civil Service Commission. This is not 
to suggest any criticism of normal Civil Service standards which, in the 
view of your Committee, compare favourably with any type of employment 
in Canada and which undoubtedly are most satisfactory for the purpose. 
Your Committee believes, however, that insistence upon such standards 
might conceivably hamper the Pension Appeal Board, particularly in as 
much as its senior staff would require special selection on an ur:ent basis. 

Your Committee has considered also the possibility that, through 
Civil Service competition, personnel who are now employed with the Pension 
Commission might qualify for senior staff posts with the Pension Appeal 
Board, without the sanction of the Chairman and Members of that Board. 
Undoubtedly there are a number of executive personnel with the Commission 
who could render excellent service to the proposed appellate body. Your 
Committee feels, however, that such personnel should become members of 
the Pension Appeal Board staff only if the Chairman and Members of that 
Board desire this. The provision that the seniat staff members could 


be appointed by the Board does not automatically eliminate the possibi- 


lity of the appointment of such persons. It does, however, ensure that 


they could be appointed only under the authority of the Board. 
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COMMENT 
In suggesting that the senior staff appointments should be made 
by the Pension Appeal Board, your Committee is following the practice 


which appears to be universal in regard to the operation of agencies 


which have, ina sense, the role of the defender of a citizen's rizhts. 
In this regard it is noted that the staff of the office of Ombudsman in 
the Scandanavian countries, and that of related institutions in other 
countries, are left as the direct responsibility of the chief executive 
of the agency concerned. 

The senior staff positions for the Board should be paid at a rate 
which is commensurate with similar occupations in the Civil Service, but 
the actual rate of remuneration should be fixed by the Governor-in-Council 
on recommendation of the Board. These senior staff appointments should 
be accorded all the benefits of the Civil Service Act, except salary as 
a Civil Servant. 

The routine administrative and clerical staff shonld be annointed 
under and pursuant to the provisions of the Civil Service Act and such 


staff should be appointed by the Civil Service Commission and made avai 


lable to the Board as required. 
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CHAPTER 5 


ENTITLEMENT BOARDS 
ENTITLEMENT BOARDS 


GENERAL 


Your Committes heard a number of specific complaints concerring 
procedure of Appeal Boards. This report recommends that the name of 


Appeal Boards be changed to Entitlement Boards* and that the respon- 


i re f ; mrad BYava 
sivility for appeal be transferred to an apnellate tody. 


Appeal Boards as now constituted would continue to function under 


cay 


the new name of Entitlement Boards. iInasmucn as they may no longer re 
present the last resort of the applicant, these complaints weuld not 
seem as serious as under the present procedure. It is none the less 
necessary to consider the complaints which have been placed before 
your Committee, relative to the procedures of the present. Appeal Boards 
Complaint: Consent for Commissioners to adjudicate 
upon application where such member has 
previously dealt with the case. 


The relevant sections of the Act are: 


60(5)(c) that no member of an Appeal Board of the Com-— 
mission shall adjudicate upon any case coming before an 
Appeal Board pursuant to this section, if such member 
has previously sat as a member of the Commission atu any 
hearing of such casc, as herein provided, unless the af 
plicant's consent thereto has first been obtained. 


62(5) no member of an Appeal Board of the Commission 
Shall adjudicate upon any case coming before an Appeal 
Board pursuant to subsection (6) of Section 59, if sucl 
member has previously sat as a member of the Commission 
at either first or second hearing of such case, except 
that such member may adjudicate upon any case in which 
the applicant's consent thereto has first been obtainec 


_——  — Sonee 
re ee ee a 
— eee eee es 


* See Recommendation Noe 13, 


Volum + ry r 
** See Recommendation No, © 1, Chapter lh, page 77 


14, Volume I, Chapter },, page 77 


REPRESENTATIONS AND EVIDENCE 


It was pointed out to your Committee that those provisions led 
to inconvenience anc injustice to the applicant. This situation placed 
the veteran on the horns of a dilemna, He had to choose between a 
commissioner whom he might suspect of bias, and long delay. 

The Royal Canadian Legion brief # suggested that a particular dif- 
ficulty arose in this regard when the applicant was not informed that a 
commissioner was ineligible to adjudicate prior to the time appointed for 
the hearing. 

The Commission Chairman pointed out* that prior to Appeal Board 
hearings the District Pensions Advocate was notified as to the names 
of the commissioners who had given previous adjudicaticn on the cases 
up for review. This information would be passed on to the applicant. 
through the Veterans' Bureau in order to obtain his consent before an other= 
wise ineligible commissioner could hear the cas¢e 

Both the Royal Cenadian Legion and the Veterans! Bureau’ stated that, 
notwithstanding notification from the Commission, it could happen that 
a veteran might not be given advance notice that his sonsent was nevessary 
for an ineligible commissioner to hear an appeal, where substitution 
of a commissioner ot ar. Appeal Board was made on short notice due to 
illness or other commitment. 

The observations of veterans groups in regard to this situatior 


are summarized as follows: 


(a) Where, for any reason, a veteran was asked to give 
consent on short notice, he is placsd ina position 
of disadvantage. Firstly, he may well consider 
that if he were to refuse to give consent, sust. 
refusal would be taken into consideration whsn 
his claim is adjudicated. 
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Representations and Evidence 
pint ot taint icaoeieldhciera eclipse colons 


(b) Secondly, he is faced with the certain knowledge 
that if he does not give consent, a delay (which may 
be as long as six months in smaller districts) will 
occur before his case can be heard. 


Complaint: In accordance with the interpretation of t 


Commission, a commisszoner who had written 


eR en Re ER LET a em a 


decision on a previous case was not consi¢ 


nL ORS ee en a RE 


as ineligibie to sit as a member of an App 
Board hearing such case at the appeal leve 
The relevant section of the Act is quoted hereunder: 


66. On the approval of the Commission or of an Appea 
Board thereof of the award of any pension or of the re- 
fusal of any pension, a form shail be placed on the Tide 
of the member of the forces by or in respect of whom ap 
plication for pension has been made bearing the personal 
Signature of at least one of the commissioners and con- 
taining the following information: 


Sections 60(5)(c) and 62(5) of the Pensicn Act as quoted abowe, Neve 
a bearing on this aspect of ineligibility of a commissioner to sit on 
appeal, wherein such sections state that no member of an Appeal 3oard 
adjudicate upon a case in which such member either “sat as a memvey 


. . fe . " ok 2 a > 7 y 
Commission at any hearing of such case" or “sat as a member cf tne Comm 


° 


sion at either first or second hearing of such case” 
It is the acknowledged practice of the Pension Commission to perm 
a commissioner who previously had written an unfavourable decision to | 


ca an Appeal Board considering the case at the appeal level. Th. 


somewhat i it ; : ‘f 
curious situation arises due to the policy of the Commission | 


Provides that the only commissioners who are barred from sitting at 
ing 


in a : ; .4 : nae er 
ecordance with Secvion 60(5)(c) and 62(S} are those who actualy § 


the refusal form to j 
th which r ie i tion 6€ 
ch reference is made in Section 66. 


Representations and Evidence 


In the daily routine of the Commission, decisions at any level 
below appeal are written by single commissioners who then pass the 
file to what is known as the "daily meeting" of the Commission. At 
such "daily meetings" two other commissioners affix their signatures 
to the decision which has been written by the single commissioner. 

It would appear, therefore, that three commissioners have dealt 
with the claim at this particular adjudication, namely the commissioner 
who wrote the decision, and the two other commissioners who signed the 
form indicating refusal of pension. 

It is presumed that the policy of the Commission to declare as 
ineligible only those two members who signed the form is based on the 
fact that the member who wrote the decision could not be considered as 
a person who "sat as a member of the Commission’ in accordance with 
Section 60(5)(c) or Section 62(5), 

The complaint is that the member who wrote the decision shoulda 
be barred from hearing such case at the appeai ievel, inasmuch as he had 
previously studied the case and had written the decision which was 
ratified by the two other commissioners who signed the refusal form. 

It came to the attention of your Committee aiso, through the evi 
dence of members of the Pension Commission, that at Appeal Board hear-~ 
ings the commissioners had access only to a docket containing the pre- 
vious findings. The information in this docket 1s suppiemented at the 


hearing by the summary of evidence prepared by the Veterans’ Bureau 


of the Department of Veterans Affairs. 
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Representations and Evidence 


The evidence placed before your Committee indicated that, in many 
instances, more information would have been helpful. It appears that 
members of an Appeal Board have no knowledge whatsoever of the case un 
the case is called for hearing. 

It is apparent also that in some Appeal Board hearings the presen: 
tion of the claim is well on its way before the Appeal Board members ar 
apprised of the issues. The view was put forward that this tended to 
affirm the applicant's belief in the impartiality of the tribunal; in 
other words the members of an Appeal Board would thus have no precon- 


ceived ideas as to how a case should be decided. “ 


On the other hand, it is apparent that the proceedings must, in many 
instances, be perfunctory. The average day's work of an Appeal Board 
consists of five hearings. This gives only a bare minimum of time to 


digest the facts and it would seem to your Committee that there should 
be time for pre-consideration if desired. 


Other complaints: 


Your Committee observed Appeal Boards in session, and read a number 


of files, in order to determine the manner in which Appeal Bourd sessions 


were conducted. In addition, your Committee staff examined the / ppeal 


Board procedures and reported on them in detail. 


In general, your Committee would comment as follows: 


l= Pension Commission Decisions 
erate pec 


The applicant was given little opportunity, before the Appeal 


Board hearing, to determine the basic questions involved in 


his appeal, Admittedly, he received counselling from the 


veterans advocate and any others he had selected to represen 


him, and was provided with a copy of the summary of evidene 
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Representations and Evidence 


Your Committee considered, despite these measures, that ib is 
unlikely that he would have mich opportunity to review the 
basis upon which previous adjudications had been made, parti-~ 
cularly inasmich as the decisions written by the Commission 
were often of a somewhat cryptic nature. 

Conduct of hearings 

Your Committee gained the general impression that Apveal Board 
members were helpful and. displayed an attitude of interest 
towards an applicant. 

Availability of information prior to a hearing 

Appeal Boards followed the policy of commencing a hearing with 
no previous knowledge of a case scheduled to be heard. This 
placed the commissioner in the situation where he must attempt 
to assimilate all of the facts within a short space of time. It 
is current practice for an Appeal Board to hear five “ases 
in a morning's sitting, which presumably provides less than 30 
minutes for each case. It is also the usual practice to reserve 
the afternoons of the same day to prepare the decisions, al- 
though, in a more involved case, the members may reserve the 
decision to provide time for an appropriate stydy of the issue. 
Transcript of evidence 

The policy of the Commission is to use a shorthand reporter who 


takes down only the medical evidence. The individual commissioners 


are required to make their own notes. The reporter transcribes 


] } 7 © re T 
the medical evidence only where the decision 1s adverse. Hence, the 


, Mavateinlaelaibeea = 
only record of an Appeal Board hearing is the individial notes of 


issi ipt nedical evidence in cases 
the commissioner, plus a transcript of meui 


where the claim fails. 


ant 


Representations and Evidence 


S- 


Advocates pleading 


It was not the practice of the advocate or others representing 


the applicant to make a written submission, Hence the commissio: 
had to rely on their own notes regarding the arguments arid 
pleadings on behalf of the applicant. 


Written decisions 


The decisions of an Appeal Board were not written in accordance 
with any standard procedures or requirements. Hence, these 
decisions often failed to set out the issues, or to summarize 
the evidence and explain the reasons for a decision. Presumabl 
such decisions, when communicated to the applicant, must have 
failed to convey to him a satisfactory image of the grounds up¢ 


which the decision was based. 
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COMMITTEE RECOMMENDATIONS 


(15) shat the procedure, where an applicant desires to advance his 


| ‘ Procedure 
. . 7" Se 
application beyond the renewal stage should be as follows: 
(a) The Pension Commission staff, upon receipt of notifica~- 
Statement 


tion from the applicant, should prepare a statement of of Case 
case setting out a summary of the evidence in regard to 
previous adjudications, a citation of the pertinent le- 
gislation and policy, a summary of the decisions of the 
Commission, and the reasons therefor. 
(b) A copy cf this statement of case should be forwarded to 
eer ee 
the applicant and those representing him, except that Applicant 
where the statement contains information which might be 
harmful to the health or well-being of the applicant a 
copy be provided to his representative only. 
(c) A pension applicant, upon reviewing the statement of 
case, should be required to inform the Pension Commission 
if he desires to proceed with his case before an entitie~ 
Request for 


If he does not respond, the Commission may Entitlement 
Board — 


assume that he does not wish to proceed and the record Decision 


ment board. 


may be closed. Where the applicant decides to proceed, 
he should be required, with assistance of the pensions 


advocate or other representative, to file a "Request for 


Entitlement Board Decision". 


or entitlement board 


(4) Where the applicant files a request T — 
Commission 


i ission staff should pre- ‘So Prepare 
consideration, the Pension Commission staff should pre To Prepare 
Docket for 


~~ = + 


; Iyorat i: een es 
pare and forward to the pensions advocate and other re- Advocate 


presentatives of the veteran, a docket consisting of: 


nd hemmed ee 


# See Recommendation No» 27, Volume I, Chapter 9, page 34/0 
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Committee Recommendations | 
TE 


(e) The Chairman of the Pension Commission o> his delegate 
should then make arrangements for eithsy: intag 


(i) An Entitlement Board nearing vefore three 


(f) 


(g) 


* See Recommendation No. 91, Volume II, Chapter 2) 


ii) Where such is not deemed practicai for 


(i) Statement of case; arid 


oe 


(ii) Medical precis. 


Board 
Hearg 


members of the Commission; or 


reasons of time, travel or inconveniense, 
a personal appearance by the applicant and 
his witnesses before a person or persons 
specially delegated by the Commission to take 
evidence, this to be known as "xaminer's 
Hearing", In this case the decision would be 
made by an intitlement Board on the evidences 
without further hearing. An spplicant may refuse 
an Examiner’s Hearing, am insise that his case be 
heard by an Entitlement Board as set out in 6(4) 
In such instance, the Conmission shouid not be hels 
accountable for any delay involved, 

Entitlement Board hearings should te hel’ in Ottawa 


at other locations in Canada as may be practia Local 


cable. At such hearings the applicant and 

his witnesses shall appear at pubii»s expens2cs 

The following rules of practice should govern 

these hearings: 

(i) The members of the Entitiement Board shoulda 
be furnished ty Commission staff with a 


docket two weeks in advance. ecntainiug the 


— — oa 
ae Pe cmp) ein 


a Seale page O3he. 
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ee 


(41) 


a} 


(iv) 


(v) 


statement of the case, the medical precis and any 
submissions prepared by the Bureau of Pensions 
Advocates or others representing the applicant. 
The personnel of Entitlement Boards should be 
nominated by the Chairman or Deputy Chairman ee 
of the Commission, and the existing practice 
of attempting, where feasible, to have review 
boards comprised of a medical doctor, a lawyer, 
and a layman need not be continued, but no two 
members of the same profession should sit on the 
same board. 
The Pension Commission, through the Chairman, 
Guide Lines 

should set down from time to time the guide lines 
under which Entitlement Board and other hearings 
shall be conducted, 
The presiding member and other members af the 

No Adversar: 
Entitlement Board ‘should be permitted to ques-= Proceedings 
tion the participants but proceedings of an 
adversary nature mise nee be permitted to 
develop. 


The Entitlement Board hearings should comience . 
Conduct oi 

with opening remarks by the presiding officer, a_Hearing 

in which he would explain the purpose of the 

hearing and cite briefly the main points in 

the statement of case. The oath would then be 


administered and the applicant or those repre- 


senting him be requested to proceed with the 


submissione 
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,11 argument and testimony should be relevant 


and material to the question at issue. Strick 
court rules of cvidence should not be invoked and 
considerable latitude should be permitted in the 
presentation by the applicant or those who re- 
present him. 

(vi) The members of the Board should observe any 
apparent disability in the applicant pertinent 


to the pension application, at the applicant's 


(h) All discussion at an Entitlement Board 'learing should 
be recorded and, where requested, a transcript prepared 
; | ‘Lranse 
for the Sntitlement 3oari members, with additional ) 
cop: i for the applicant and those representing him. 


\ 


(i) An examiner's hearing voul?’ usvally bo avceneo? cher? Exam 
oes: | fleari 
long delays may bo cxpeeted, whers itis neokepractica= am 
; ae a 

ble for an Entitlement Board to visit the areca in whieh 

the apnlicant resides or where for other reasons a hear- 
ing before an Entitlement Board is not deemed practicable 


by the Chairman of the Commission. The record would be 


whyink m Tt : 
suumitted to an Entitlement Poard for decision. 


peg, 
Cu. 
NS 


The rules of practice set out in paragraph (.°> above fu. 
Ea 
- , 

should apply for examiner's hearines and the claimant Appl 
could, if he desires, have -hisocass yresented by an 


advo < Ss hay ~ ~ + = 
cate or others representinz him, Tibbs sare maine 


as that which MOV] soowsar Pep oa : 
vo <P oNeoLtlevent Board hearing ss 


The applica hi 
pp+ieant and his witnagess shonl anpaar ak noble 


expense, 


Committee Recommendations 


(k) 


(m) 


At an examiner's hearing, the Commission representa- Duties of 
Presiding 

tive presiding should be required to study the docket Officer 

and be empowered to ask such questions as may appear 

necessary to ensure that the applicant may partici- 

pate fully in the examination to ensure an opportunity 

for him to furnish all pertinent information. If ne- 

cessary the Commission Chairman could provide the ex- 

aminer with a list of questions which the Commission 

may wish to have the anplicant or witnesses answer. 

The applicant should be accompanied at the hearing by 

those he wishes to have represent him, 

A record should be made of ali discussion at the exami- Records 


Reviewed by 


nation and a transcript prepared which, with supporting Entitlement 


Board 


documentation, would be forwarded to the Head Office of 
the Commission where such snould os piased before an Ene 


titlement Board for decision. 


The Entitlement Board, when considering a claim made at Board to 


a hearing or at an examiner's hearing should reach its Decision 

J After Cor 
decision on the basis of a discussion among the members,siderati-i._ 
Of Document 


with any necessary transcript availabie,. Where necessary, 


A 


the members should consult the Commission files to 


determine interpretation and policy» 
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Committee Recommendations 
(n) The decision of the Entitlement Board should be in 


(0) 


conclusions of law. Copies of this decision would be 


sufficient detail to provide an explanation of the 
issues, the evidence, the legislation and its inter- 
pretation, the evaluation of the Claimasthe inregs 


ences and presumptions, the findings of the fact and 


communicated to the applicant and those who represent- 


ed him. 
Instructions for the preparation of documentation re- Prepanra 
Jocume! 
quired in the Entitlement Board procecdings should ~ 
include each of the following where applicables 
(i) Statement of case: This to be prepared by Statemer 
Commission staff and to include: » s 
issues: The claim or claims of the applicant tesueg 
to be separatcly stated, 
Summary of evidences The evidence pertinent 
to the issues raised in the application in- 
cluding location and circumstances of service, 
military, medical record and other evidence from 
the file to be given, This summary to be in ehiro.ie: 
logical order and to include all occurrences 
pertinent to the case which are a matter of 
record. 
Adjudication actions: An explanation of the 
previous adjudications by the Commissior +o 


be given. 
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Citation of pertinent legislation: ‘Ihe 
Legislation 
“ppropriate sections of the fect, published 


interpretations, etc., to be iacluded, 


Bok _trenscript of examiner's or ~ntitlement Doard hearing 


Transcript , where requested, should be a complete 


transcript 


record, 
ii) Decisicns of Ertit itlement Board: “hese should 


Decisions 
be prepared by the presiding officer or other 


member of the Board and should include: 

Issues: A statement of the issue or issues, the 
Issues 

names and affiliation of those representing the 

applicant; the names of witnesses at the hearing; 

and the names of any persons consulted by the 


Board, apart from Commission staff, ta be given, 


Contentions: The contentions of the applicant 


Contentions 
to be stated in general terms, 
Evidence: A condensation of the evidence, both 

ividence 


bj 


favourable and unfavourable, which is pertinent 

to and has a bearing on the contentions advanced; 
diagnosis and physical and clinical findings to 

be incluced, with explanation in non-medical terms 


where possible, to be stated. 


- Inferences and presumptions: ‘he inferences and 
Inferences 
plions drawn by the Entitlement Board to and 
Presumptions 


presvni 
be expl.aincd. 

The Law: Legislation and published interpreta- Law 
tions to be explained, pointing out the statutory 


and regulatory provisions governing entitlement 


to the benefits soughte 
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Evaluation: This to include an explanation or 
SS 


clarification of the reasoning which the Inti- 
tlement Board used in arriving at its findings; 
including the views of the Board regarding any 
conflict or inconsistencies in the eviderice: 
Findings of Fact: These to include a synop~ 

sis of both the basic facts and those which Fact 
control the disposition of the case; to be 
stated in concise terms. 

Conclusions of Laws These io include the de- 
ductions of the Board as to whether the appli- o ‘Taw 
cant is or is not entitled to the benefits 
claimed; such conclusions to be distinguished 
from the findings of fact in that they are 
arrived at through the application of the | 
legislation; such conclusions must be con~ 
sistent with or supported by the findings of 
fact. 

Decision: This is te be stated succinctly, to 
be based on the issues as stated at the outset 
of the decision. 

General: A copy of the decision would be made 
available to the applicant and those who re- 
presented him, except where the decision con= 
tains statements which might be harmful to the 
health or well being of the applicant, in which 
case the decision will be ee only to 


his representatives. 


Committee Recommendations 


(16 ) 


(17) 


(18) 


That the Commission Chairman institute a quality control pro- 
cedure designed to review and evaluate the quality aspects of 
the decision processes within the Commission, based on the 
following: 

(aif A review by the Chairman or persons delegated for 
such purpose, of selected statements of case, thus 
providing a means of examining into the quality of 
statements of case, as prepared by Commission staff. 

(bo) A review of transcripts of examiners! and Entitlement 
Board Hearings, thus providing a means of examining 
into the conduct of examinations and hearings inclue 
ding the standards of performance of the presiding 
officer and members, the handling of evidence and the 
extension of due process to the applicant. 

(a0 A review of selected decisions, thus providing an 
‘opportunity to evaluate the decisions. 

That Sections 60(5) and 62(5), which provide that no 

member of an Appeal Board shall adjudicate upon a case if 

he has previously sat as a member of the Commission and 
any adjudication of that case, be repealed, 

That the submission prepared by the Veterans’ Bureau,or 

by others representing the applicant, shall be furnished 

to the Commission following which arrangements will be 

— for the examination or hearing any time after ex- 


piry of two weeks. 
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aontrot 


Review 
Statements 
of Case 


Review of 


Transcripts 


Review of 
Decisions 


Appeal 
Board 
Member's 
Not Barred 


Veterans! 
Bureau 
Submission 
Available 
Two Weeks 
in Advance 
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(19 ) That the docket prepared for an Entitlement Board decision 


shall be made available to the Veterans! Bureau and, where 


applicable, to others seiected to represent the applicant, 


at ieast two weeks in advance of an examination or hearing. 


Ts 
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COMMENT 
Statement of Case 

Your Committee has recommended that when an applicant notifies the 
Commission that he desires to advance his appeal beyond the renewal 
stace, the Pension Commission staff shall prepare a statement of case, 

a copy of which would be forwarded to the applicant. It is essential 
that the Commission be provided with sufficient staff to ens r* that 
there is no undue delay in the preparation and despatch of this document 
to the applicant. As explained in the recommendation, this statement 

of case wotild set out, in clear and concise terms, the full story of 

the pension application, from its inception to date. This "statement of 
case" procedure is used in both the British and United States pension 
systems. It is of interest that, in the United States, the statement 

of case apparently satisfied 279 appellants out of a total of 18,775 
disability cases, in that, after receipt of the statement of case, they 
did not pursue the appeal.” 

It is the view of your Committec that an applicant might well 
decide, after reviewing the statement of case, that his claim could not 
succeed. If he were to drop the case at this staze, he might save him- 
self considerable time and inconvenience which would otherwise be required 
in pursuing a claim which could not be approved under the legislation. 
Where an applicant files a request for an Entitlement Board decision the 
Commission would proceed to arrange consideration by an Entitlement Board. 
Docket for Ae sicuaus 


“ ; ie 3a0) init Yea o ne 
The next sten would be for the Gommission staff to prepare a docke 


a 


ae idevati he application 
to be used by the Entitlement Board in its consideration of the application. 


+ ca] i + 
This docket would include the statement of case and the medical precis, the 


. reer 3 Commission 
latter to be prepared by the Medical Advisory Branch of the tie ti 
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Hearing or Examination 
paciathceseanteee ~ LST eens 


= considers that, at this stage, the applicant must 


Your Committ? 
7 


be given an opportunity for a personal appearance o If it is practicable 


to bring him before an Entitlement Board of the Commission, this should | 


be done. On the other hand, it may satisfy the situation if he can make — 


a personal appearance before a person or persons specially delegated by 


the Commission to hear his presentation. These persons could acteter, 
the Entitlement Board, obtaining all the necessary evidence which could 


be a matter of record, such to be submitted to an Entitlement Board for 


adjudication. 

The suggested institution of these Nexaminer!s hearings" 
is made partly to facilitate the Entitlement Board decision, and partly 
to save administrative expense. It is necessary to recognize that the 
population of Canada is widely spread and it may not be feasible to ar- 
range for sittings of Entitlement Boards in all locations and under all 
circumstances which may be required in order to deal with entitlement | 
claims. 

The system suggested by your Committee could speed up the Entitlement 
Board proceedings, and would ensure the applicant of a personal appyaran 
These examinations might also provide a means of taking evidence from ex | 
pert witnesses who could not, under ordinary circumstances, make arrange 
ments to appear before an Entitlement Board. 

These examinations could be conducted by one commissioner, sentiay 
circuit for this purpose. Alternatively, on a restricted basis the Pel 
Commission could consider making use of local officials of the Commiss: 
or the Department of Vetcrans Affairs or other competent individuals t 


conduct these. 


1,0 
Comment 

Your Committee considers that the Pensions Medical Examiners in the 
District Offices should not be used for this purpose as they will have 
acted as the agent of the Commission in submitting the case in the first 
instance. 

Your Committee's recommendation is to the effect that, if an appli- 
cation is handled under the procedure of an examiner's hearing, the record 
of which is forwarded to an ntitlement Board for a decision, the appli- 
cant would not be accorded a hearing before an Entitlement Board. 

It should be noted that the decision to use an examiner's hearing is 
the responsibility of the Commission Chairman. Should an applicant, or 
those who represent him, object to having the case heard by an Examiner 
rather than before a full Entitlement Board, the Commission Chairman will 
arrange an “ntitlement Board hearing. However, your Committee considers 
that, where the Commission Chairman has suggested an Examiner's hearing 
rather than an Entitlement Board, and an applicant refuses the former, the 
Commission should not be held accountable for any delay involved in getting 
the matter Peubne an Entitlement Board. 

Rules of Practice 

Your Committee has suggested some rules of practice to govern Entitle. 

ment Board hearings. It seems advantageous that the docket containing the 


statement of case, the medical precis, and the advocate's submission snould be 


a) 


placed in the hands of the members of the Entitlement Board at least two weeks in 


advance of a hearing, This could lead to criticism that the members were 


being given an opportunity to prejudge the case. This criticism, in the 


View of your Committce, is outweighed by the advantage of opemutting the 


commissioners an opportunity to become fully familiar with the background 


of the case, and to study the submission being mace on behalf of the 


* apntnAa he: j rt tT ar he 
epplicant, ‘he Commission covld then use the actual hearing to clarify the 
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issues, to obtain such additional information as they may require, an 


observe the applicant and his sitnesses in persone 


The practice, under which the first information permitted to ac 


missioner sitting on an appeal is that contained in the docket handed 


to him in the presence of the claimant, is believed designed to creéau 


the impression that the commissioner has nad no opportunity to come t 


a decision in advance. It may have been intended also to ensure that 


commissioners are not given an opportunity to view in advance the evi 


on which the previous decision or decisions were based. 
Your Committee recognizes some merit in this practice. At the s ne 
time, it seems evident that, in a hearing which must necessarily take 
place in a short period of time, a commissioner can hardly be expects 
to assimilate all of the pertinent information at the hearing itself, 
Hence your Committee concludes that, on the balance, the claimant 
benefit from a procedure which permits a commissioner to acquire som 
knowledge of the case prior to the hearing, and which would place him i 
a position to take full advantage of the hearing to hear the applicant's 
claim, and to evaluate the evidence. Your Committee is of the opine 
that restrictions should not be placed upon the commissioner regardi 
prior review of the file or other study of the casée 
Under present circumstances, and in some instances, there is st 


danger that a commissioner will concentrate on acquiring background 


formation, rather than directing his full attention to the matters 


being presented at an Appea: Board hearing. | 


Hence, the recommendations that the commissioners be furnishe 


6 9) eet - See 


additional information at the hearing and that commissioners be 1” 


revi : ; ‘ . 
view files prior to a hearing -are commended to the Pension Comm 


12 


Comment 

Your Committee considsrs that it is neither practicable nor 
necessary to retain t»< principle under which Appeal Boards are now 
composcd, so far as possible, of a medical doctor, a lawyer, and a 
layman. It is admitted that medical knowledze would be of value in 
arriving at a decision in many pension claims, However, this 
knowledge is available to the Commission through its medical advisers, 
and indenendent medical opinion may be obtained outside of the Commis- 
Sion where necessary. Also, legal knowledge and training could be 
useful for a member of the Commission called upon to decide pension 
claims. Notwithstanding, this is not an essential requirement and 
legal opinion can be sought by the Commissioners from advisers both 
within and outside the Commission, where required. 

Your Committee considers that, where such can be recruited to the 
Commission, its composition should include a representative number of 
médical doctors and lawyers. It is essential, however, that regardless 
of a commissioner's professional training he must, while acting in the 
role of a commissioner, apply his training, experience and judgment on 
a general basis and not permit professional status to govern his decisions. 

In proposing the setting-down of guide lines for the conduct of 
Entitlemmnt Board hearings, your Committee is not suggesting that existing 
practices of Appeal Board hearings are in any way improper. As represented 
to your Committee, the standard is high. It is desirable that the Iintitle- 


ment Boards continue in this tradition. 


Your Committee suggests, as in the case of the present Appeal Boards, 


that the members be permitted to question the participants but no adversary 


proceedings be allowed to develop. As at present strict court rules of 


evidence should not be invoked and considerable latitude permitted in the 
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presentation by the applicant or those who represent hime A member of ar 


Entitlement Board, sitting at an actual hearing, should use the opportunit: 


to observe any apparent disability in the applicant, bearing in mind the 
necessity to avoid embarrassment 


Transcript 


Your Committee suggests that it is essential, in Entitlement Board — 


hearings, that a transcript of all discussion be obtainable, Iherefore, a 


proceedings should be recorded. 

Recording and transcription have posed real difficulties in the pas 
and your Committee does not suggest that it has all the answers in thiss Le 
It is apparent however, that there are great developments afoot in this 
field, and in the future, the difficulties may well disappear. To illustra 
your Committee would mention that recording equipment 1s available with 
individual microphones, which are placed before the members and witnesses, 
controlled by a "microphone mixer" operated by a typist who keeps a running 
record of the names of each speaker. It is necessary, under this systen 
for the presiding officer to conduct a meeting in such manner to permit 
only one person to speak at a time and where he considers that the enune 
ciation of a speaker has not been clear, he must necessarily ask that th 
statements be repeated. This system is in wide use now for small nearings 
and your Committee believes after reviewing a report from the Committe 
staff on its operation, that it would be adaptable for examinations or 
Entitlement Board hearings. The typist who operates the equipment is 
employed to type the transcript and to certify that it is a correct 
transcript of the proceedings, 

The Commission could install this equipment in the larger distric 
offices and use district office staff to supervise the recording and t 


transcribe the discussion at the examinations and Entitlement Board 
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hearings in the district office, or in other locations within the district 
office territory. It may not be practical to install the recording equip- 
ment or have trained staff in the smaller districts. The Cormission should 
therefore train and have available a pool of operators who can travel from 
the larger districts or from Ottawa for the purpose of preparing trans- 
cripts of examiner hearings and Entitlement Boards hearings as necessary. 
There may, of course, be other answers to the problem. However, your 
Committee feels that transcription of the proceedings does not present 
the problems it did formerly. 
Decisions 

Your Committee suggests that the decisions of an Entitlement Board 
be prepared in considerable detail for both approvals and rejections. For 
an approval, a decision which is well-supported by an explanation of the 
issues, the evidence, the law and the evaluation by the Board, together with 
its findings and conclusions, would serve to provide a permarent record of the 
basis upon which the decision was made. For a refusal, a furly-written de-~ 
cision would aioe the applicant and those who represented him with an 
opportunity to study those matters which the Entitlement Board considered 


pertinent; and they would thus perhaps find the decision more acceptable 


because of this. 


In any event, in the administration of pensions arising from disa- 


bility or death in military service, the applicant is entitled to full 


disclosure of all factors which have affected his case. Accordingly, your 


be prepared and prom lgated 


Oo 


‘ “4 7 1 3 + ial ah VA 
Committee considers that the decisicens snouida 


in detail. 
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Quality Control 


Under traditional practice, the suc 


not interfered in the decisions of Appeal Boards 


ceeding chairmen of the Canadian 


Pension Commission have 


of the Commission. This has permitted individual commissioners a freedom 


of action which, although commendable from the view-point of independence, 


might well lead to a lack of appreciable standards in regard to Commissior 


decisions. Your Committee has recommended elsewhers that the Chairman on | 


the Commission should be given definite responsibility in regard to the 


guidance of the affairs of the Commission. One of these recommendations — 


i 


concerns the establishment of a quality control procedure whish provides 

for a review of the decision-making processes at all levels of adjudication 

up to and including the Entitlement Board, The details of the proposed — 
r 


quality control procedure are set out in the recommendations on page 136 


hereof. It is perhaps sufficient to state that, in your Committee's 


opinion, the procedure which provides for consideration of an application | 


by one commissioner or a quorum of Commissioners at the first, second and | 
- | 


renewal stages, and by a decision of an Entitlement Board, based either on 


record of..an examiner's hearing or on a full Board hearing, wili provide af 
adequate basis for full consideration. It is of prime importance, however, 
that some means be established to determine the quality of these decisions: 
In your Committee's view this is the responsibility of the Commission chai 
man, to be carried out in accordance with accepted standards of quality 


control and supervision, 


Deletion of Prohibition Against Commissioners Adjudicating Twice on Same 6 
Your Committee considers that complaints on behalf of those applicant: 


who were required either to consent to accepting a commissioner who was 


16 
Comment 
disqualified because of his previous association of the case, or to acu 
cept what micht prove to be a lengthy delay, are justified. 

Your Committee sympathizes with the problem facing the Pension 
Commission in having to provide hearings in areas so wideiy distributed 
geographically as the size of Canada compels. 

Deletion of the sections as recommended would serve only to relieve 
the Pension Commission of this serious problem, and would leave the ape 
plicant without a choice in the matter. However, if your Committee's 
recommendations are accepted the Entitlement Board will not be the tri- 
bunal of final resort. This will substantially answer the complaints, 

If the number of pension commissioners is to remain at a reasonable 
figure, and if service is to be given in the various parts of Canada, and 
if applicants are to have the benefit of several forms of review, some 
duplication of Commissioners rendering more than one decision on the 
same case must be accepted. 

The evidensé indicates that the Commission has made an honest 
effort to avoid this duplication in the past but has found complete con 
formity virtually impossible. Your Committee considers that the Commis= 
sion has strained the meaning of the Act, in concluding that a commissioner 
who dictated a decision prior to appeal was not disqualified from sitting 
on an Appeal Board dealing with the case in question. Again, it should 
be pointee out that your Committee sympathizes with the Commission in 


sts difficult task and the above recommendations would serve to relieve 


this difficulty. 


147 


ENTITLEMENT BOARDS 


REFERENCES 


1, Proceedings of Committee Sessions, Volume III, Page L-156. 
2, Ibid, Volume IV, Page R-58 

3 Ibid, Volume VI, Page KK~120. 

i. Annual Report 1965, Administrator of Veterans Affairs, (U.S.) Pa 


GENERAL 


CHAPTER 6 
LEAVE TO REOPEN 


The principal section of the Pension Act concerning leave to re- 


open reads as follows: 


65 (1) 


An application based upon error in any decision 
on an appeal from a decision of the Board of 
Pension Commissioners for Canada or the Com- 
mission, by reason of evidence not having been 
presented or otherwise, may be entertained by 
the Commission with the leave of an Appeal Board 
of the Commission designated by the Chairman of 
the Commission from time to time for the pur- 
pose, and any Appeal Board so designated has 
jurisdiction to grant leave in any case in which 
it appears proper to grant it, 


The procedure in regard to leave to re-open is affected by two 


other Sections of the Act as follows: 


60 (4) 


60(5) 


The Commission may, in its discretion, entertain a 
further application in respect of any injury or 
disease resulting in disability, prior to a ~ 
hearing by an Appeal Board of the Commission, but 
after a hearing by an Appeal Board, the Commission 
may entertain no further application in respect 

of any injury or disease whatsoever, subject, 
however, to the provisions of subsection (4) of 
Section 65, respecting leave to re-open an appli- 
cation in certain instances, 


After a decision has been rendered by the 
Commission, upon the applicant's written request, 
the Commission will arrange for a hearing by 

an Appeal Board of the Commission subject to 

the following. conditions: 


(a) that additional evidence may be submitted; 


(b) that prior to an Appeal Board hearing, the 
applicant has submitted to the Commission 
a statement, signed by himself, setting 
forth all disabilities that have been 
previously ruled on adversely by the Com- 
mission, and that he claims to be the result 
of injury cr disease or aggravation thereof 
attributable to or incurred during military 
service, in regard to which he may desire 


to claim pensions; and 


(c) that no member of an Appeal Board of the 
Commission shall adjudicate upon any case 
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coming before an Appeal Board pursuant to this sectiony 
if such member has previously sat as a member of the 
Commission at any hearing of such case, as herein 
provided, unless thé applicant's consent thereto has 
first been obtainede 


The effect of the above two sections is that an applicant proceeding y 


to appeal is required to sign a statement setting forth all disabilities 


that have been previously ruled on adversely for which he is requesting 
appeal subten, and the Commission may entertain no further application 
in respect of any injury or disease whatsoever. 

Section 65() of the Act states that an application for leave to 
re-open may be considered if it is based upon error in a decision by 
an Appeal Board, or one of the former appeal bodies, "by reason of 
evidence not having been presented, or otherwise". 

The Pension Commission interprets this as meaning that it can 
consider new evidence, but only if such is of sufficient importance to 
nullify, or at least cast serious doubt, on the evidence upon which the 
previous decision was based. 

This policy is set out in a memorandum from the Commission Chairman 
as follows: ! 

Conversely, the mere production of evidence is not in itself 
sufficient to warrant the granting of leave unless it is 
established to the satisfaction of the Board that such new 


evidence is of sufficient importance to nullify, or at 


least cast serious doubts, on the evidence upon which the 
decision is based, 


v 
The Commission expects that, where an application is based on 


the suonosition that the new evidence destroys or challenges previous 7 


evicence, this contention must be not only alleged, but supported. 
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The majority of applications for leave to re-open are based ony 


(1) Error in the’decision of an appeal or former 
| appeal body , 


(2) new evidence not previously submitted; or 


(3) new medical conditions not previously ruled 
| ON 


Your Committee seriously questions the reasonableness of an 
applicant, having once gone to appeal, being required to obtain pere 
mission from an Appeal Board of the Commission to re-open the case 
when he desires a decision on the pensionability of an injury or 
disease not previously considered by the Commission, (i.e., a new 
medical condition or a new diagnosis) which is interpreted by the 
Commission as one which is deemed to be consequential upon another 
condition for which pension entitlement has been granted, 

The Act stipulates that, once an applicant has gone to appeal, the 
Commission may entertain no further application in respect of injury or 
disease whatsoever. It is difficult to know the intent of the legis- 
lators but your Committee considers it necessary to make a recommendation 
for an amendment of the Act in this regard. 


Procedure 


The Fension Commission follows the procedure of appointing Appeal 
Boards on a rotating basis to hear applications for leave to re-opene 


These Boards ait only in Ottawa and, as a general rule, the SENS La 


is not required to appear. The case is presented either by a Pensions 


Advocate of the Veterans Bureau, or by a representative of a veterans 


; ; c ri issions and attend the 
organization, both of whom make written submissi : 


Appeal Board hearing in person to make oral pleadinge 
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An Appeal Board considering applications for leave to re-open 


follows the same general rules as in the matter of appeals and the 


hearings differ only in that neither the applicant nor witnesses are 


usually present. 


An Appeal Board set up under Section 65(4) to hear a claim for 
leave to re-open does not consider the merits of the claim or the 
decision of the original Appeal Board, but hears only argument 
directed to the question as to whether there was an error in the 
previous decision by reason of evidence not having been presented, or 
otherwise e 

If the Appeal Board, having heard the application, is of the 
opinion that there was in fact an error as described in Section 65(h) 
the application succeeds with the result that the Commission is pere 
mitted to review the application at an initial hearing. ‘This ri 
in effect, that the application is treated as a new maples and ne 
from then on, subject to the same procedures ae other claims; ie€e 
initial and renewal hearings for World War II, fet and second 
hearings for World War I and Regular Force, and if necessary, once 


again through an Appeal Board of the Commissione 


FID LORY 

Provision for leave to re-open a case after a final decision | 
was incorporated into the Pension Act in 1927,2 This provision 
reads as follows: 


Provided that if within one year after a decision by the 
Federal Appeal Board upholding a refusal of pension by 
the Board of Pension Commissioners for’ Canada or one 
year after the passing of this proviso, whichever is the 
later, the applicant submits newly discovered evidence 
which, in the opinion of a majority of the Board of 
Pension Commissioner: for Canada, establishes a reason 
able doubt as to the correctness of the previous decision, 
the Board of Pension Commissioners for Canada shall 
reconsider such case, and if refusal of pension be con- 
firmed, the applicant shall have the right of a second 
appeal to the Federal Appeal Board and its decision 
thereon shall be final and shall be binding upon the 
applicant and upon the Board of Pension Commissioners 
for Canada. 


This provided that, where an applicant submitted newly discovered 
evidence within one year after a decision by the Federal Appeal 
Board upholding refusal of pension, the Board of Pension Commissioners 
could reconsider the casé. 

When the Pension Appeal Court replaced the Federal Appeal Board 1930 
this principle was carried on in the Act under Section 72(3).? This 
provision then read, in the Act, as follows: 


72(3) Any decision of the Pension Appeal Court against an 
applicant and any such decision by the Pension 
Tribunal which is not appealed shall be final and 
no application based upon any error in such decision, 
by reason of evidence not having been presented or 
otherwise, shall be entertained by the Commission or 
the Pension Tribunal except with the leave of the 
Pension Appeal Court, which shall have jurisdiction 
to grant such leave in any case in which it appears 
proper to grant ite 


The provision for leave to re-open in the 1930 Act involved con- 


siderable change in principle. During the ten years of the Federal 


Appeal Board, leave to re-open a case before the Board of Pension 


Ps 
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Commissioners could be granted on the basis of newly-discovered 


evidence. In the 1930 amendment, the concept was expanded to provide 


leave to re-open where it was considered there had been an "error" in 


the original decision “by reason of evidence not having been 


presented or otherwise". This latter term included the previous sti- 


—— 


pulation which made it possible for leave to be granted where the 
applicant discovered new evidence. The addition of the words "or 


otherwise" presumably expanded the conditions under which leave to re- 


open could be granted. 

The 1930 provision represented another substantial change, in 
that leave to re-open by the Canadian Pension Commission or the Pension 
Tribunal was possible only with approval of the Pension Appeal Court. 
When the Federal Appeal Board operated between 192) and 1930, the Board 
of Pension Commissioners (the forerunner of the Canadian Pension Com- 
mission) could re-open a case if the applicant had new evidence, without 
authority of the Federal Appeal Board. 


When the Pension Appeal Court was abolished in 1939 the "leave _ 193 


to re-open" provision was amended as follows: * 


58(4.) An application based upon any error in such decision 
or in any decision of the Court, by reason of evidence 
not having been presented or otherwise, may be enter- 
tained by the Commission with the leave of an Appeal 
Board of the Commission, such Appeal Board to be des= 
ignated by the Chairman of the Commission from time to 
time for this purpose, and such Appeal Board shall have 
Jurisdiction to grant leavé in any case in which it 
appears proper to grant it, 

" 


This amendment preserved the principle of the 1930 Act, but trans= 


ferred the power for leave to re-open from the Pension Appeal Court to 
an Appeal Board of the Commission. There have been no significant 


changes in the intent of this provision of the Act since that times 
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Canadian Pension Commission 

(20) That, in regerd to "leave to re-open" applications before 
the Canadian Pension Commission, where a proposed Entitlement 
Board, an Appeal Board of the Commission or an appeal body 
has ruled adversely in regard to an entitlement claim, the 
‘Aet be amended as follows: 
(a) yo provide that where an adverse ruling has been given 

in regard to one or more conditions, and a new condition 


arises for which the applicant wishes to claim a, pension, 


the Commission mey entertain an application without comitions 
leave oe re-open from either the Commission or the 
Pension Appeal Board. | 
(b) The provision in the existing Section 65(h), to the 

effect that a new application may be entertained by 
the Commission where an application in regard to an 
injury or disease has been previously ruled on ad~ 
versely by an Appeal Board of the Commission or a 
former appeal body, where such is based on error 
by reason of evidence os having been presented or 
otherwise, be replaced by a wording which specifically 
states that leave to re-open shall be granted where 
SL cier: 

(i} New evidence exists which may have affected New_ 

? Evidence 
the previous decision had it been presented; or 
(ii) There is apparent error in procedure, or in Error 


fact, or in law. 
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(c) Leave to re-open may be granted on the authority 

of one Commissioner, based on a written sub- 

mission, with the proviso that, if the Com- 


missioner is in doubt, he mays 


(i) arrange to hear the advocate or other 
representatives 


(ii) request the Commission Chairman to submit 
the case for consideration by a quorum ~ 
of the Commission; or 

(iii) request the Commission Chairman to 
arrange for a quorum of the Commission 
to hear an advocate or other represen~ 
tative. 

(d) Leave to re-open may be refused only after a 
hearing by 2 quorum of the Commission as provi- 
ded in (c) (iii) above. 

(21) That, in regard to applications wherein entitlement 
has been refused by the Pension Commission prior to the 
implementation of recommendations in this report, leave 
to re-open before the Commission be waived in regard to 
applications based on: 

(i) Presumption 


(ii) Entitlement - Regular Force 


COMMITTEE RECOMMENDATIONS 

Pension Appeal Board 

(22) That, in regard to "leave to re-open" applications before 
the Pension Appeal Board, where the Board has ruled ad-= 
versely in regard to a claim, leave to re-open may be 
granted only on authority of the Board, such to be de- 
cided by one or more members of the Board in its discre- 
tion. The following principles are suggested: 
(a) leave to re-open before the Pension Appeal Board 


should apply to both entitlement claims and appli- 


cations in regard to assessment, degree of aggravation 


and other discretionary matters under the Pension Act. 
(bo) Applications may be based on any sound reason, and 
in particular the Board may: 
(i) Consider new evidence; 
(ii) Institute a further investigation; 
(iii) Hold a further hearing; or 
(iv) Review its previous findings. 
(c) The Board may dispose of an application for leave 
to re-open as follows: 
(i) Refuse leave to re-open; 


(ii) Remit the application to the Commission 
for initial review; 


(iii) Grant the entitlement or other benefit. 
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New Conditions 


There seems no justification for the existing provision in the 


Act under which it is necessary for an applicant who has previously 
had a hearing before an Appeal Board, to require speciai permission for 
leave to re-open his case when a new medical dons ce arises e« 

It may well be that this provision was placed in the Act to bring 
some finality to pension applications, That is to say, the intent 
was presumably to bring about the situation where an applicant could not 
expect to go before an Appeal Board more than once. Hence, the provision 
in Section 60(5)(b) to the effect that, when proceeding to appeal, he 
is required to set forth a statement of all disabilities on which he 
desires to claim pension. This provision, coupled with Section 60(k) 
which prohibits the Commission from entertaining further applications 
in respect to any injury or disease after appeal, does bring about an 
effective finality. The result is that, under the existing er 


an applicant who develops a new condition must go through the formality 


of Appeal Board consideration at the head office of the Commission before 


an application can go before the Commission in connection with this new 
condition. 

Although your Committee appreciates the desire for finality, in 
order to minimize the mimber of times an applicant may exhaust his 
procedural rights under the Act, it is not considered that this procedure 
should be allowed to continue, 

The human body is subject to many physical changes throughout the 


years, and these changes may be attributable to service conditions, The 


fact that an applicat has previously exhausted his procedural rights in 


q 


si 
- 
{ 
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regard to one condition, should not be a bar to the Commission enter- 
taining an application in regard to a new medical development. 

Moreover, your Conmittee, in noting the results of a number of 
cases in this regard, concludes that if the Veterans! Bureau or the 
vetexrnns organizations can show that new conditions pik and can show 
reasonable evidence that this condition could be viewed as being attri- 
butable to service, the Appeal Board hearing the application for leave 
to re-open will grant approval as a matter of form. This seems to inw 
dicate that the requirement for an applicant to obtain leave to re-open 
on a new condition creates an unnecessary hurdle, with attendant delay 
and additional administrative requirements, neither of which appear to 
be warranted. Accordingly, your Committee recommends an amendment to 
the legislation, to provide that a new condition may be the subject of 
an application before the Commission, regardless of previous adjudication . 

It may seem that the removal of the stipulation requiring leave to 
‘re-open for a new condition would create the situation where applicants © 
would return time after time, requesting cohvideration of new conditions.e 
There is no evidence to indicate that this would be so, Moreover, even 
if this did obligate the Commission to deal with new applications for 
each new condition which might arise, it could hardly be considered that 
a requirement to deal with these new applications in the form of an 
initial review would create more work than the existing provision under 
which an Appeal Board of to Commission, sitting in Ottawa, has to consider 


a written submission and oral pleading from the Pensions Advocate or 


representative of a veterans organization. ven if an application in 


regard to a new condition goes through the procedure of a second or 


subsequent review by the Commission, and, in the final analysis, is the 
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F, 


subject of a hearing, the procedure would not entail much more detail th 
the existing provision under which leave to re-open must be obtained im 
regard to these new conditions. 

Tri further comment on this etter your Committee is not convinced , 
that finality is necessarily a desirable factor in pension applications, 
The member who has given service in the Armed Forces should, in the view 
of your Committee, always heave the opportunity to apply for pension 
should he consider that he has a disability which may have been attri- 
butable to, related to, or aggravated by his service, The same stipula 
tion should apply to applications con a widow of a member of the Forces, 
Definition of New. Evidence 

The wording in Section 65(l:) is to te effect that the application 


1 
arated 


for leave to re-open mist bo i upon "error....oby reason of evidence mn 
having been presented or otherwise". Your Committee is of the opinion 
that this wording is ambiguous, and should be clarified, 

rirstly, it is not considered that this Section of the Act should 
contcin eny reference to the word “errer", Although it is conceded that 
a new decision may be possible in view of this new evidence, it is not 
correct to leave the impression, which nay be the case under the present. 
worcing, thet the previous adjudication was in error by reascn of the 
fact that certain evidence may not have been presented, 

Your Committee considers, also, that the use of the words "or 
otherwise" could be misleading. These words could be taken to mean that 
an aprlication for leave to re-open could be based on some reason other 
than "evidence not having been presented". Alternatively they may be 


taken to mean an application could be based on an entirely different 
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reason for an error, such having nothing to do with evidence, 

The existing wording in Section 64(5) may have been given a broad inter- 
pretation by the Pension Commission, presumably on the basis that the sub- 
section is remedial in neture and that, if there is any possibility of 
an injustice, the case should be reconsidered by the Commission, Notwith- 
standing, your Committee considers that, in orcer to avoid eames 
“he basis upon which an application for leave to re-open can be approved 
should be spelled out in specific terms, 

It is suggested that new evicence, as it relates to leave to re-open, 
need only be of the nature which refutes evidence upon which the previous 
cecision was based or could in some other way alter the previous decision. 
Leave to Ke-Open where Error Claimed 

Although the Act does not so state, the practice of the Commission 
in regcrd to leave to re-open has been to limit the authority of an 
Appeal Board to a decision on the question of whether there has been 
an error in a previous decision, by reason of the appellate body not 
having had all the information available before it. The Commission's 
practice in this respect is not criticized. 

Your Committee noted, however, that some ambiguity exists in this 
area, presumably arising from the lack of specific direction in the Act 
as to whether an Appea? Board was empowered to review the merits of wn 
cast,as sonescd to doc’ ding only on whether the new evidence was such 


ee bo servant vecons:.>ration. 


As 


Under the existing legislation, an application for leave to re-open 


may be based on error "by reason of evidence not having been presented 


i ; re sid an applicant or 
or otherwise", Your Committee consicaers that where an app 
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those representing him are able to show sufficient grouncs to indicate 


despite the fact that there is no 


that the wrong decision has been mede, 


new evidence available, leave to re-open the case before the Commission 


should be a possibility. Accordingly, your Committee has recommended 


provision in the Act to this effecte 


Procedure 


Your Committee considers that the system now used, under which a 
formal Appeal Board hearing is required to decide upon leave to re-open, 
is ponderous. The requirement is merely to rule on whether or not there 
is new evidence of a nature to warrant reconsideration. It would seem 
that this decision would not usuelly require a full Appeal Board sitting 
with its attendant delays, and the utilization of the time of the Commis- 
sioners, the advocates or other veteran's representative. 

Your Committee envisages four steps which covld represent the process 
for deciding upon leave to re-open, as explained hereunder: 

(1) Decision by One pon adeedes 
In many instances one Commissioner could presumably 
decide upon an application for leave to re-open, on 
the basis of a review of a written submission. 

(2) Hearing by One Commissioner 
Where one Commissioner, on such review, considered 


additional information to be necessary, he could 


arrange to hear the advocate or other represent= 
ative, 


(3) Decision by a Quorum 


One Commissioner, after reviewing a written submission 
and, in some cases, hearing an oral presentation, may 
request the Commission Chairman to submit the case for 
consiceration by a quorum of the Commission. This 


would presumably take place where the one Commissioner 
was in doubt, 


COMMEN® 
This would take place where it was considered by the 
one Commissioner that the situation warranted a fuil 
dress hearing before a quorum, with an oral presente 
ation on behalf of the applicant. The request for a 
hearing, as suggested herein, would go through the 
Chairman of ths Commission. 
The proposal that a request to submit a case for decision by a quorum, 
or a hearing by a quorum, be submitted to the Commission Chairman, is 
-made in the interest of preserving the existing system, under which leave 
to re-open applications are heard by an Appeal Board designated by the 
Chairman. 
Proposed Entitiement Boards and Pension Appeal Board 
Your Committee considers that leave to re-open should be required 
in regard to previous rulings of the proposed entitlement boards, should 
an applicant desire that his case be reviewed by the Commission. Altere= 
natively, should he wish to piace his case before the proposed Pension 
Appeal Beard, he should be tree to selest this course of action. 
Commissioner May Adjudisate at Leave to Re-open if Previously Involved 
Your Committee notes the interpretation of the Commission, to the 
effect that the stipulation that no member of an Appeal Board shall 
adjudicate upon a case spon which he previously sat as a member at any 
hearing without the applicants vonsent, does not apply to Commissioners 
sitting at Appeal Board on ieave to re-open applications. 
This interpretation wowld seem to be in accordance with the require- 
ments of the Act, in that the stipulation appears to refer only to 


Appeal Boards which are dealing with entitlement appeals. The Act 


conteins no reference to the fact that this stipulation should apply to 


Appeal Boards designated to consider leave to re-~opene 
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Moreover, it seems obvious that where the purpose of an Appeal Bo ard 


is to decide whether or not new evidence is such as to warrant reconsid= 


eration, no valid objection could be raised to a procedure under which the 


decision in this regard is made, at least in part, by a Commissioner who 


previously adjudicated on tne application ab any preceding stagée 


Your Committee considers that this aams situation should obtain for 
the leave to re-open procedure as it would operate under the new pro 
cedures being recommended in this report. There is 10 objection if a 
Commissioner charged with the responsibility of making this decision has 
had previous experience with the case. In fact, he may be in an advan 
tageous position in deciding whether or not the new evidence 1s pertinent. 
Work Load of Commissioners 

Your Committee is conscious of the fact that its recommendations 
concerning expansion of the provisions for personal appearances under 
Section 7(3) of the Act would increase the work load of the Commissioners. 
This increase could be compensated for, at least in part, by a corres= 
ponding decrease in the requirement for Appeal nln to deal with appli- 
cations for leave to re-opeta Youx Committee visualizes that it should 
be necessary, in only a smali percentage of these sonia ats dee to resort 


to a hearing by a quorum of ths Commission. 


Waiver on Leave to Re-open 

Your Committee considers that it would be necessary to waive the — 
leave to re-open procedure in regard to applicants who have exhausted 
their procedural rights under existing {actapeeei aa and who wish to appl 


for a reconsideration in the light of recommendations being made in thi: 


reporte 
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It would seem pointless to require adherence to the "leave to re- 
open" provisions where, because of amendments in this report, an applicant 
is entitled to a review of his case. In such instances the applicant should 
be able to proceed directly to an initial review, regardless of whether his 
case was previously refused by an Appeal Board of the Commission. 
Pension Appeal Board Decisions 

An appeal should lie'to the Pension Appeal Board : only if the applicant 
has exhausted his procedural rights within the Commission, up to the level of 
entitlement Board or a hearing under Section 7(3) of the Act. On entitlement 
claims the procedure would be for the applicant to request leave to re-open 
his case before the Commission or, alternatively, he may proceed to appeal 
before the Pension Appeal Board. The appeal procedure in regard to other 
matters under the Pension Act is provided by way of personal appearance under 
Section 7(3). There is no “leave to re-open" procedure in regard to such 
matters once a decision has been made following a hearing under this provision. 
Accordingly, an applicant would request leave of the Pension Appeal Board to 
review his case. 

When the Pension Anoecal Roard has decided a case and the ppnellant 
requests reconsideration, the Board may remit the case for consideration 
of the Commission, deny the claim or approve it. Your Committee envisages 


that the proposed Pension Appeal Board should have wide discretion in all 


matters in respect. to leave to re-open. Avplications should be handled 


by one or more Board members acting on behalf of the Board, or by the 


ee ee 
o_ wo om ow or oo 
ome eee eee eee ee eee eee 


% See Recommendation No. 1)(B), Chapter lh, page 78 hereof. 
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‘La Memorandum, dated Oztsbex isth, 192, rom Chaixman, Canadian Pension 


2 SC 1927, Go65, s.2 assented to April Lyth, 1927, 
36 SC 19395 0 e355 Solh asesnted to May 20th, 1930, 


le SC 1939, €.32, e<20 assented to May 19th, 1939, 


entire Board, depending on the circumstances and upon the policy which 


the Board may prescribe. An application may be made for leave to re= 


open on ony sound basis, and your Committee considers that there is no 


requirement to limit this to production of new evidence, as is now the 


oO ny ren, D, Oy Vy $3si 
ease with the leave to re-open procedure sor ‘ne Pension Commiss1lone 


The Board, or one or more members acting in its behalf, should not 


be bound by specific principles as to what may be considered on a leave 
to re-open application. The previous findings may be ena new 
evidence may be considered, further investigation may be instituted, or, 
if considered necessary, a further hearing may ve held. 

In regerd to disposition of an application for leave to re-open, 
your Committee considers here again that wide discretion should be allowed 
The Board may refuse the application for leave to re-open, it may remit 
the application to the Commission for an initial review, or it may grant 
the application, ue chief requirement in regard to the leave to re-open 
procedure for the Pension Appeal Board is to remove ali unnecessary res- 
triction, so that it may take any reasonable action which circumstances 


eppesr bo Werranh. 
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CHAPTER 7? ee 
PREGENLISTMENT DISABILITIES: 
GENERAL Sie ae ae 


The effect of a pre-enlistment medical condition on an applicant's 
right to pension is contained in the following references in the Pension 
Acte 


13(1) In respect of military service rendered during World 
War I.or during World War JT and subject to the 
exception contained in subsection (2), 


(a) Pensions stall be awarded in accordance with the 
rates set out in Sched le A to or in respect of 
members of the forces when the injury or disease 
or aggravation thereof resilting in the dis- 
ability in respect of which the application for 
pension is made was attributable to or was incure 
red during such military service$3 


(ce) No deduction shall be madé from the derree of actual 
disaoilitv of any member of the forces, who has 
served in a theatre of actual war during World “ar 
I or during World War II, on account of any dis- 
ability or disabling condition that existed in 
him prior to his period of service in either of 
tha aforesaid wars; but service by a member of 
the forces in a theatre of actual war may only be 
counted for the purposes of this paragraph when 
it has been rendered in the particular war with 
reference to service in which pension nas een 
awarded; and no persion shail be paid for a dis- 
ability or disabling condition that, at the time 
he became 2 member of the forces, was obvious or 
was recorded on medical examination prior to 
enListiment § 


2 (q) ‘obvious means that which would be apparent, clear, 
plain, evident or manifest to the eye, ear or mind 
of an unskilied observer on examination. 


9 (u) "recorded or medical examination prior to enlist- 
Bg 


ment” includes recorded symptoms or findings in, 


45) medicel proceedings for enlistment, 

(ii) official documentation covering any former 
period of services 

(iii) the files of the department, 

(iv) compensation Board or Insurance Company 
records, and 

(v) the records of a hospital private 
physican or other medical authority, 

where such record refers to the injury or dis- 


; : ‘ ss ae £ 
ease resulting in (ne disability in respect of 


which. the application 


o 


for pension is made; 
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Where the Pension Commission rules that a medical condition existed 


prior to enlistment, but where an aggravation of such condition was at- 


tributable to or was incurred during military service, it may award a 


pension under Section 13(1)(a) of the Act. The practice of the Commis- 
sion is to assess the total disability and te pension the applicant for 
that part which is considered to have been aggravated in respect to 
service. 


Section 13(1)(c) makes special provision for members who have served 


in a theatre of actual war, in that no deduction shall be made from the 


degree of actual disability on account of any portion of the disability 
which is ruled to have existed in the member prior to his service, provide 
that this pre-enlistment condition was not obvious, or was not recorded 
on a medical examination prior to or in the course of enlistment. 

Taken together, these sub-sections of the Pension Act mean that an 
applicant must prove to the satisfaction of the Commission either that 
there was no pre-enlistment condition existing in him prior to service 
or if such condition did exist, there was aprravation of the condition 
which was attributable to or incurred during military service in an 
assessable degree. If he did not serve in a theatre of actual war he can 
be pensioned only for the aggravated portion of the disability. If he 
served in a theatre of actual war, no deduction can be made, but in order 
to qualify under this provision, the condition must not have been "obvious 
or "recorded on medical examination prior to enlistment", in the meaning 
of the Act. 

The Pension Commission's interpretation of an obvious condition, as 


approved at a reneral meeting of the Commission on Novemoer lst, 1948, 


General 
a condition which is "obvious at the time he becomes a member of the 
Forces, i.e. enlistment, and not at some previous time, | 

The Commission further defined "record" (pertaining to recorded prior 
to enlistment) at its general meeting of December 23, 1952 2 to the 
effect that evidence must be produced as to the existence of such record, 
In this interpretation of the Commission,"record" means reduction to 
writing of SEE symptoms or findings, by any of the authorities 
mentioned in Section 2(u) of the Act. The Commission requires that the 
record must be produced, or where such record is not available by reason 
of having been lost or destroyed, the Commission requires satisfactory 
evidence that there was in fact such written record. 

Another interpretation concerning pre-enlistment disabilities 
requires that entitlement must first be determined under Section 13(1)(a). 
In an interpretation laid down at the general meeting on February 28,1950, 
the Pension Commission agreed thats: 

It is only after it has been determined that a pension 
may be paid for a condition aggravated during service 


under Section 13(1)(a) that provisions of Section 13(1)(c) 
can be considered. 


This interpretation has an important bearing on an enlistment claim 
for an applicant who served in a theatre of actual war, and who has a 


medical condition of pre~enlistment origin which has been aggravated by 


service, If this entitlement could be considered on the strength of 


Section 13(1)(c) presumably the only tes‘s to be applied by the Commis- 


sion would be whether the susnected pre-enlistment disability was obvious, 


or was recorded on medical examination prior to enlistment. If these 
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tests were negative, the claim would succeed. 


However, the necessity to qualify in the first instance under 
Section 13(1)(a) means that, even though the applicant may have been en- 
listed as medically fit, and even though a disability may not have been 


obvious or recorded, the Pension Commission could still adjudge that 


the condition was of pre-enlistment origin. 
A clarification of Commission policy in respect to information given 
by a member of the forces in rerard to his medical condition on enlistment 


was reported by Mr. L.A. Mutch, Deputy Chairman of the Pension Commission, 


before the 1959 Parliamentary Committee. He stated: A 
There was a time when, if a man admitted on pension 
examination that he had suffered from some pre-service 
condition, resort could be taken to that admission, to 
show that the origin was pre-enlistment. 


As the Act is interpreted by my colleagues today, we 

do not accept a condition as being recorded pre-enlistment 
unless there is a medical record by a recognized doctor, 

or the doctor appears before the Commission and swears 

that at the time he did so record it, but as a result 

of fire or some other catastrophe the records no longer 
exist. Then his evidence is admissible under oath. But 

in practice, the applicant cannot admit something to destroy 
his own case, 


It is assumed by your Committee that, in this statement, Mr. Mutch 
was referring to the requirement that the Commission must have evidence 
as to the existence of a written record of medical symptoms or findings 
before it can rule that a condition was pre-enlistment in origin, even 
though the applicant for pension had admitted to having the condition 


prior to enlistment. 
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Your Committee received a heavy volume of complaints in regard 
to the provisions of the Act which deal with pre-enlistment disabili- 
GiCS.. 

The complaints can be summarized as follows: 

(1) The Pension Commission follows the policy of ruling 
that medical conditions which are renerally con- 
sidered to be congenital or associated with the 
ageing process are of pre-enlistment origin, even 
though such conditions: 

(a) were not obvious on enlistment; 

(b) were not recorded on medical examination 
prior to enlistment; and/or 

(c) were not noted on the enlistment document 
of the applicante 

(2) The Pension Commission applied an overly strict inter- 
pretation of the meaning of the words "was obvious" in 
relation to a condition which may have existed prior 
to enlistment; and 

(3) The Commission applied an overly strict interpre- 
tation in regard to what constituted a "record" with 
respect to medical examinations prior to enlistment. 

The representations concerning pre-enlistment disabilities were, 
in most instances, based on the "fit for service, fit for pension” 
concept which is assumed to mean that if a man was physically able to 
render service to his country, he is entitled to the presumption that 
his condition at enlistment was satisfactory, and that any condition 


which developed during service (or after service if it could be establish- 


ed that it was due to service) shovld be pensionable in the full 


extent of that disability. 
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War Pensioners of Canada (Toronto Branch) 

‘ ees | 

This organization presented the following recommendation: 
Resolved that the condition of the veteran as shown on 
enlistment, by his medical and attestation papers; be 
accepted by ali parties concerned as a bona-fide base 
for comparison of subsequent disabilities; and too 
much reliance should not be placed on the term *pre- 
enlistment! condition. 


Subsequent discussion revolved around the question of medical 


examinations on enlistment. Mr. He Andrews, speaking for the Assoc- 


jation, stated: 


About the thoroughness of the examination, we feel that 
if it is not discovered on enlistment, it should not be 


declared pre-enlistment. 


Toronto and District Ex-Servicemens' Advisory Committee 
This Committee stated as follows: d 
(a) In many cases it has been brought to mind chat a so- 
called pre-enlistment injury with percentare aggravation 
is granted even though the veteran enlisted as a 
soldier in A-1 condition. 


Comment: It would appear that the Pension Cormission 
uses documentary evidence of even a childhood injury to 
claim this aggravation clause, whereas in many instances 
the veteran has served on active service, even in the 
field of battle, which would not be possible were he to 
have the disability which the Commission claims was 
originally his. 


%) It has been shown that after leaving the service a man may 
suffer from a disability which could deprive him of earning 
a living or even cause his death, and yet the Commission 
continued to state that he only is entitled to partial 
aggravation. 
In speaking to this observation Mr. leslie Varley, Chairman of 


the delegation, stated: 


} P i s ‘ ‘ - . 
How can the Pension Commission define pre-enlistment 
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origin, when it is not on his record? flow can thev know 
when a man foes in A-l, how can they know if the man had 
‘been examined several times before he had the injury 
through regular medical checkups, this that and the ; 
other thing, and yet he comes home with a disability; 
he appears before the Board and they give the cold : 
statement of pre-enlistment Crigin, not argravated 
Sy services; and yet we know without the service he 
would not have this disability. 


Army, Navy and Air Force Veterans in Canada 
The recommendation of this organization was as follows: © 


Conditions Mot Recorded on Enlistment: That section 
13/1)fa) of the Canadian Pension Act. be amended in 
order that, where an applicant for a war disability 
compensation, who served in the actual theatre of 

war, is found to have a disability resulting from 

an injury or disease not recorded on medical examina- 
tion prior to enlistment, such ingery or disease shall 
be presumed to have occurred or had its inception 
dvring military service. 


comment: Medical examinations for enlistment have been 
recognized as complete and rigorous. The findings were 
recorded, and on the basis of sach findinrs the authorities 
determined whether the recruit was to be accepted for 
military service and whether he was to be suojected to 


conditions and the character and place of tne recruit’s 


subsequent service, the Government of Canada shovlid 


consider for war disaiility compensation purposes its 
recorded findincss on sich medical exemination. Many 
war disabiei veterans have undoubtedly been denied 
war disability ccrpensetion, which they sho.id have 
received, had the Government of Canada abided by the 


results of medical examination on enlistment. 


In speaking of medicel examinations on enlistment, Mr. J.C. 


Lundberg, President cf the Army, Navy ana Air Force Veterans, stated: 


We in the veterar.s movemest must concede the veteran 
did receive a full and complete medical examination upon 
his entrance into tre service and equally the same full 
and complete medica: examination on his discharge e It 
is our contention »otn the findings of these medical 


particulars should be accepted as fact. 
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The representatives from the Army, Navy and Air Force veterans 


discussed the applicetion of Section 70 (Benefit of the Doubt) in 


respect to the presumption that if a man were accepted as medically 
fit on enlistment, pension authorit-es should not be able to recognize 
the possible existence of a pre-enlistment condition, and suggested 
that the legislation should be interpreted to give a “compelling 
presumption" in favour of the applicant in such circumstances. 

Royal Canadian Legion 


This organization filed with your Committee a recommendation 


that Section 13 (1)(a) be amended as follows: q 

That Section 13(1)(a) of the Pension Act be amended 
‘so that, where a pension applicant who served in an 
actual theatre of war is found to have a disability 
resulting from an injury or a disease not recorded 
on medical exsmination prior to enlistment, such 
injury or disease shall be presumed to have occurred 
or had its inception subsequent to enlistment. 


In supporting this recommendation, Mr. Donald M. Thompson, 


2 ans = 4 i EE MEATS 68 eT aes Was sg Bea Hes A 
Dominion Secretary of the Legion; statsc as follows: 


We believe the Pension Commission should be bound 
by the findings at the time of medical examination 
on enlistment, and should be required to work 
forward from that point in time, unless there is 

a record of a pre-enlistment disability. 


The Commission readily refers to negative findings 

on discharge, yet in many instances refuses to be 
bound by negative medical findings on enlistment. 
Further, the Commission classifies as a pre-enlistment 
condition any disa>vility, symptems of which may have 
existed before service, whether there was an actual 
diagnosis or not, but deslines to accept similar 
Symptoms during service as evidence of a service- 
incurred disability. We know of claims wherein the 
Pension Commission has ruled a condition to be of 
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pre-enlistment nature, and then drawn a totally unwar- 
ranted conclusion that there wos no aggravation during 
service where there is a disability recorded on dis- 
charge and none on enlistment. Many war disebled veterans, 
notwithstanding the ameliorating provisions of Section 
13(1)(¢), vndoubtedly are denied pensions which they would 
receive if the Commission had to abide by the results of 
medical examination on enlistment or pre-enlistment 
medical records, This situation is perticularly acute 

in what are termed constitutional conditions such as 
mental or nervous conditions. 


Mr, Thompson stated further. ° 


The Commission continues to rule that disabilities 
were pre-enlistment, not aggravated during service, 
despite the fact that serviceman have been discharged 
with symptoms and/or diagnoses while having been 
semiisted in Category. "A" soo cele 


Although we have suggested on other occasions an 
amendment to the legisiation, this is not necessary 
as the proper application of Sestion 70 would 

resolve all problems arising under this section of 
the legislation. If, however, the Pension Commis- 
Sion's attitude persists, then the only alternative is 
to amend the legislation to ensure that ali applicants 
will receive the fair, lerge and liberei construction 
and interpretation o1 the Act as provided by Section 
iS of the Interpretation Act. 


sp Nim ee Br 


"i Nith reference to the fact that the recruit had no control over the 

7 . ’ 

a : . roe rp doAe ethaneten etek me Committes 
examination, the following discussion tock place be1ors your vol i 


| 
| 7 Mr. Thompson; .../e believe they had complete ana 
absolute control of the nature of the examinations, 
and that the State, through the Commission, should be 
bound by the findings at the time of the medical exam- 
| ination on enlistment. 
Mr. Justice Woods; And do you thinis it should make 

4 ° i rw ee a ; : : 

| any ditverence -- evidence +o the effect that this 

| man had a cursory examinetion or he had a good 


tmto Pt? 
examination does not enter invo 1t% 


ir, Thompsons I don:t see where it does because, again, 
the State is in control. If the State were happy to have 
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a cursory examination, this was the State's | 
responsibility, and the man had no control, (nce 
he made himself availeble he did what he was told, 
and it is the State's responsibility for the 
exeminetion, not the man's. 

; ‘ \ 2 sca eee 
‘ommittce quotes a further exchange as follows: 
Mr, Justice Yoods: I gather from what you say at the 
end of your presentation it probebly would be just as well 
if 13(1)/c) were amended? 


Mp. Thompson: -iell we have, sir, asked before this as 
was indicated in our corresxordence with Mr. Lapointe 
that was read into the record this mornirg, and we had 
hoped that it could be remedied. Jt has not been, and it 
may be that a legislative chanre is necessary, 


Later in its »rief the i:gion made reference to the 


interpretation of the Commission with respect to the word "obvious" 


as it relates to conditions which were obvious on enlistment, The 


brief svated: 


1] 


We object to the persistence of the Yommission in 
rvling out full entitlement when in fact medical 
exeminers have placed servicemen in Category"A" on 
enlistment or have made no reference to the said 
disadility. If a disability is not noted on careful 
examination by a skilled medical practitioner it is 
not justifiable for the Pension Commission twenty or 
thirty years later to conclude that such disability 
would have been apparent to the eye of an unskilled 
observer, True, when a man manages to enlist with 
only one arm it may be accepted that the medical 
examiner for reasons best known only to himself, 
has neglected to make a notation of this, Our 
concern, however, is with respect to conditions 


such as pes cavus, pes planus, varicose veins, hernia 
and hearing conditions. 


12 
In rerard to a remedy for the situation, Mr. Tompson stated: 


We are suggesting that the Commission are interpreting 
1t incorrectly in that a condition such as varicose 
veins, hirh arches, and these other conditions we 
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mentioned -- they say this was obvious on enlistment 
and they will prant it for the aggravation they admit, 
but they will deny full entitlement, and we contend 
many of these things -= we say it is assuming a lot 
to say that 20 years ago or O years ago that that 
condition was obvious to the eye, ear or mind of the 
unskilied observer because the doctor saw him and did 
not make a note of it, 


Concerning the words “recorded on enlistment” the Legion brief 
cited a change in policy on the part of the Pansion Commission in 1948 °3 
which required that a "record" meant a reduction to writing of medical 
symptoms or findings and that such policy had obtained for cases since 
~ 1948, The Legion stated that rulings prior to 1918 were "in error 
and we suggest that the decisions should be reviewed and full entitle- 
ment granted effective from the date of the original award", 
The Legion also commented in regard to Commission policy as 
follows: 


We find fault also with the Commission's policy of intere 
preting an affirmative reply, by itself, of a serviceman 
on enlistment as a 'record', If a man on enlistment 
answered that he had suffered from varicose veins we 
expect the medical examiner carried out more than a 
routine inspection of the legs, and if he failed to 

make any entry regarding the disability we cannot agree 
that the Pension Commi¢sion should subsequently rule 

that the sole entry ‘yes’ constitutes a record within 

the legislation. We wo ld like to observe that a man, 

not being skilled in medical diagnoses, might - in his 
ignorance - ass'me that he had symptoms of many dif- 
ferent conditions, even although he had never received 
medical attention. For instances, a man who has had a cold 
may state he has suffered from bronchitis. We know of 
cases where a man has answered tyes’ to the enquiry with 
respect to rheumatism. Subsequently if entitlement is 
conceded for arthritis in any part cf his back, this entry 
is interpreted as a ‘record'!, In contrast, we have in our 
records claims of veterans for back conditions who during 
service had complaints diagnosed as fibrositis or myositis 
and the Commission has ruled that sich a single entry during 
ute sufficient medical evidence of 


service does not constit 3 
and entitlement has been refused, 


the presence of arthritis, 


‘ 
4 
As 
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_ policy of interpreting a reply by a member on enlt 


REPRESEE TATIONS AD UTS, Ce 
Se ee eee 


The comment by the legion implies that the Commission follows the 


stmens,co the effect 


that he had a medical condition,as a "record" for the purposes of the 


Pension Act. The Commission's policy as stated by Mr. L.A. Mutch (See 


sheet ) appears to indicate that the interpretation by the Commission 
is that it will not accept the condition as being recorded pre-enlistment 
unless that record can be produced or, if not available, the Commission 
has secondary evidence concerning the existence of the record. 
ir, Jack McIntosh, ™.P.: Mr. McIntosh suggested that a pension appli 
cation shonld not necessarily be ruled out because of some pre-~enlistmer 


condition. He referred to skimpy records of childhood diseases and , 


ee 14 
injuries, fe commented further as follows: 


Yell, I wovld say that this may come up quite often if a 
man was hospitalized while he was in the services. Quite 
often the medical officers say: 'Did you have a condition 
similar to this prior to enlistment?! And the chap will 
say: 'Yes, when I was a youns person I would have croup 
quite often’, 


3ut I fail to see the relation between that and, say, a 
man being gassed and having respiratory problems, It 
might mean that he is a little weaker in the chest than 
normal people, but I do not think his -case should be 
thrown out because he has mentioned that he had some pre- 
enlistment problems in that regard. 

Mir, C.v. Carter, eo. Mr, Garter stated his views on Section 


13(1)(a) and (c) in a prepared brief as follows: 0 


As a reneral principle a veteran whose physical 
examination showed him to he A-1 on enlistment 
should automatically receive full entitlement for 
any disabilities he has on discharge. 


* Now Senator C.J. Carter. 
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Canadian Pension Commission: Pi Ps iis Anderson, Chairman of the 
LL ASPENS TPO NEL RETIN IOSD TERE PILI Ha reek Os 3s 
Canadian Pension Commission, in a prepared submission to the Committees, 
commented as follows rerarding Section 13(1)(c): i 


The question then boils dow to a Simple difference of 
interpretation by the Commission and the legion officers, 
The briefs suggest that if the examining medical officer 
does not make mention of the disability during the medical 
examination prior to enlistment, then the condition could 
not have besn obvious, The suggestion goes even further 
by stating that if the medical examiner says the disability 
is apparently not very important then the disability cannot 
be considered as preeeniistment, 


The facts, however, show a different picture. During the 
war emergency recruiting officers were given certain quotas 
to meet. Recruiting and examining officers were well aware 
of the fact that few, if any, volunteers were perfect 
physical specimens, If they chose to reject every volunteer 
because of some minor disability, they would have enlisted 
very few men indeed. There was a war on. Men were needed 
and if minor disabilities such as varicose veins, or 
haemorrhoids, bronchitis, etc., ware going to interfere 
with the winning of the war, then they must be disregarded, 
and disregarded in many cases they were, There was always 
something a man with psoriasis, or varicose veins, or 
haemorrhoids, could do to help the war effort, and many 
of the men who had these disabilities did an excellent job. 
This did not necessarily mean, however, that their disabili- 
ties were not pre-enlistment. In most cases such disabilities 
were recorded at the pre~enlistment medical examination. In 
other cases they were in fact obvious to the eye of an untraine 
ed observer but were not recorded even though the volunteer 
himself admitted having the disability. One does not have 
to be @ doctor to recoznize varicose veins, psoriasis, or 
deafness. Also, if the man admits that he has had any of 
these conditions for many years prior to enlistment, surely 
one cannot argue logically that the condition is not pres 
enlistment. After all the Commissioners are expected in 
their daily work to use common sense and the real question 
here surely is, did the man or did he not have this condition 


before he enlisted‘ 


Mr, ‘derridge commented to the effect that 


Mr. H.W. Herridge, MoP.: ! 


the examination on enlistment was not thecrough, and made reference to 
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his own enlistment in World War I. ‘ir, Herridge stated that he sube © 


scribed to the view "fit for service, fit for pensioni" 6 
Mr, Herridge stated that a veteran shonld be given "every consider« 


‘ W 
ation"; also, in so far as the Commission is concerned "there has got to 


be a latitude for them too, shall I say, judging a case on its intangible 


merits , 


Mr, Jack Davis, M.P.: Mr. Davis, in his submission to the Commitee 


tee under date of March 22nd, 1966, made reference to the United Kinedom 
3 
legislation as follows. ~ 
As I understand it, the 3ritish Pensions Act provides 
that, if a man was fit when he went in to the service 
and disabled when he came out there should be a pres~ 
umption, and a compelling presumption, that the dis- 
ability which he had suffered was due to war service. 
The burden of proof was therevore on the Ministry, if 
it could, to prove that the contrary was the case. 


Mr, David Groos, M.P. : Mr. Groos spoke of the difficulty of 


maintaining medical records in World War {f, with particular reference 


e 


r ; é. < +e 
to naval personnel, The following discussion tock place: °” 


Mr. Justice Woods: Just apropos of that, Mr. Groos, it 
has been oroupht out by others appearing before us that 
they feel that where a man's records indicate that he was 
healthy when he went in ~ that is, if he is Al on roing 
in, that this should raise at least a very strong pres- 
umption if that was his actual condition, and if anything 
arises subsequent to that, it should presumably have 
arisen after he was examined, 


W ~ = aed rd ate <3 ’ . D . oe ea 2 
Me, -Ur008 3 I suppert that right down the line. This 


Seteecietiencealeeetee ates tat 


ir, Justice “ocds: I think the term is used ‘fit for 
service, fit for pension’, 


Mr. Groos: Yes, I would cevtainly support that. 


> 


oe, 


determined port within the 
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ft rT | 4 ’ “~ : 
Mr, Justice Woods: Now, from your own experience, and 


observations, which we appreciate is confined pretty 


well to the Navy, did you find that medical examinations 
were always thorough, that they were uniform or that 
some examinations were perfunctory and others were 
thorough, or what was your «soo. 


Mr. Groos: Well, I wouldn't be in a position to comment 


on the thoroughness of the examinations, JI can give you 


some examples in the matter of keeping records, 


In my own case, I was fortunate in being in a ship 
which carried a medical officer, JI am speaking now 
about war service which is the only kind of interest 
tO US, DUt because we were constantly on the move 
and because in the ship in which I served, which was 
a@ comparatively large one, being a destroyer, we didn't 
have the equipment necessary to give full medical — 
examinations, or because the doctor was overworked in 
many cases, we were sent ashore to have these examine 
ations. When you went ashore or when you went out of 
the ship, maybe I had better put it that way, your 
examination would be carried out in a large ship which 
did have facilities, or it could be carried out «= I am 
speaking of my own theatre of war ~ carried out in 
Halifax, Newfoundiand, Iceland, Creanock, Londonderry, 
any number of places, and getting these records back 
from these points to the ship, and having them made a 
matter of permanent record, just wasn’t dona. In many 
cases, the papers didn't arrive back on board, or were 
never put with the personal documents of the person 
concerned, 


I was better off than most, because I happened to stay on 
the ship for five years, but when you compound the problems 
of having the rapid turnover of personnel «e 


Mr, Justice Woods ¢ A large number of drafts eee 


ec = Sem SE 


My. oCrd0s + wove Might come on and leave in some une 
matter of two or three weeks, 
the problem tecomes pretty great. | am sure that 2 
medical documents were not given a very hiren priorivy 
during the war for getting tnem back and married 
up to the man's documents. 

If I can say in my own case, in 1954, I think it Was, 
I am speaking personally now but it may prove the point 
I am trying to make out, in one of my x«rays they found 
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a spot on my lunr, and when they tried to check back and 
find out. how long it had been there, they couldn't find 
any record, even in peace time. They looked back through 
my records, rirpht the way until the time I joined the 
Navy, and there were only one or two x-rays that had been 
taken years and years before, and yet I had one every 
year, ‘Where did they go? You see, when it is diffie 
cult to find x-rays and medical documents for a person 
who stayed in one ship for five consecutive years, 5 Sec is 
must have been considerably more difficnlt to put 

records to-ethes for people that cams and went every 

two or three weeks. 


To give you some idea of the speed people used to 
come and go, which I know are familiar to you, sir, but 
might not be familiar to other people, that in the ship 
in which I served = [ was an Executive Officer, so 
that is the reason why J have these figures ~ the ship 
in which I served during the war, we had a total comple- 
ment of about one hundred and ninety-eight, or so, men = 
something less than two hundred. ‘Ve came back from 
overseas in 1940, and in tne spring of 1941, we recom- 
missioned. We put on a whole new crew, virtualiy. We 
came back into Halifax, and stayed there for about an- 
other three weeks, und finally sailed off to the war. 
In that six week period, wea had two hundred and nine 
changes, 9 in other words the whole new crew which 
had already bee new had been replaced arain in that 
Six weeks, and the men had been dispersed, 


The point I am gettine at is it was very difficult to 
keep track of a person's medical record, 


pat af «f ° 
“re Justice *oods: Yes, Some areas of the paper war were 


Mre Grous: That is correst. 


ears aie 


Non#Pensioned Veterans Widows’ Association: Representatives of this 


ss Eee oer ee . : a 


group referred to improper medical examination of personnel upon discharge | 
after service during Yorld War [. Mrs, Margaret ‘“lainford, Association 
President, stated tnat, because many were anxious to take their dis- 
charge, they did not insist on a thorouph medical examination on dis- 


charge .“° 
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Mr. Rene Emard, M.Po: Mr. Emard stated before the Committee, as 


follows: 


Pre-enlistment Disabilities; I am aware that this is one 
of the Tonp-standing criticisms of our pension legislations. 
I would venture to say that most Members of Parliament have 
had first hand experiences with cases where a veteran was 
enrolled in the Armed l’orces as catagory "A", but the 
Commission has turned him down for pension on the basis 
that a medical condition existed in him prior to his 
enlistment. A typical case would be where a veteran 
develops a hernia. He applies for pension, on the 

ground that he injured himself while on active ser« 

vice. The Pension Commission will point to a medical 
entry, made some time during his service, in which he 
admitted that he had hurt himself in a hockey game 

when he was fourtean vears of age, The Commission 

will say: ‘You hurt yourself when vou were fourteen, 

This is the cause of your hernia and hence the cone 

dition is not pensionable because it orifinated be- 

fore your enlistment.’ 


The Commission,in saying this, completely ignores 

the fact that, even though he may have injured himself 
when he was fourteen, there was no evidence of the 
injury when he enlisted in the Armed Forces. I 
Sincerely believe that if the man was category Al 

on enlistment the Pension Commission has not right to 


“think that any disability which is apparent now, was, 


in fact, of pre-enlistment origin. This is a very 
simple statement of fact, and I cannot see any 
logical argument against it. 


P Bae 
Mr. Harold Winch, M.P.: Mr. Winch stated as follows: 
A Oe eT A ET OD 


I would therefore, Mr, Chairman, like to start on 
a matter which not only has been brought to my ate 
tention very pointedly over this past i3 years, but 
in my taking up cases with the responsible authorities, 
I find a matter which I think is basically wrong. I 
refer to either the rejection of a pension claim or an 
aggravation of a condition %to limit a pension claim 
on the basis of the fact that the applicant had a 


pre-enlistment conditiloti. 


T would like to state my own very confirmed and 
convinced opinior that the pension authorities -« 
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that is, the federal pension authorities -» should 
under no circumstances reject or place a Limitation 
because of a pre-enlistment conditions I admit that 
perhaps upon occasions it covld be proven that such | 
was the situation, but it is my contention, sir, that 

this should not be considered on a pension application. 


I base that statement on the fact that I fully realize 
that in time of war the medical examination is not a 
thorough examination, As a matter of fact it. is 4 
mighty skimpy examination. But if our country of 
Canada in time of war is prepared to pass an applicant 
to serve our country overseas or anywhere in a theatre 
of war and declare he is Al, then I say that in the 
years that follow, when they accept him when he 
offers his life and limb, that is not a reasonable 
basis for decision. 


Mr, Winch stated further: 

I am not going to spend any more time, Mr, Chairman, 
on that, but I say, if in time of war Ganada will 
accept a man or woman as Al and send him to a Theatre 
of War, where they go, where they serve, now, whether 
44 is from the First World War or the Second World 
War, ethically and morally we shold not say 'pre« 
enlistment condition'. JI just cannot see the morality 
or the ethics of doing that. 

When they were needed, they were Al, There was no 
pre-eenlistment condition - to a great extent because of 
the skimpiness of the medical examination, but they were 
accepted and they served. 

Veterans! Bureaus Brigadier P.ii. Reynolds, Chief Pensions Advocate, 
Department of Veterans Affairs, expressed the opinion that there might 
be a tendency on the part of the Pension Commission to accept evidence 
that a record of a pre-enlistment disability existed despite the fact 
that the Act did not reauire a "strictness of proof" that a record 


did exist. “? 


He stated that the Veterans’ 3ureau had "some reservation with 
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respect to the dangers involved in applying the secondary evidence rule 
to lost records particularly in the light of Section 70 (Benefit of 
the Doubt)". He suggested that the Commissioners should require 
"strict proof of the previous existence of a record and of its loss 


or destruction in order to eliminate the dangers", 
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The original Pension Regulations, published by authority of Order- 


jin-Council P.C. 133) of June 3rd, 1916, contained no reference to the 
question of pension where a disability had existed prior to enlistment, 
and where such disability had been aggravated by Service « 

This matter was discussed by the Special Committee on Pensions 
for Disabled Soldiers of the House of Commons in 1916s im atayrepert 
to the House of Commons under date of May 10th, 1916 the Committee re- 
commended: *4 

That a member of such Force, on account of disability 
incurred on Active Service or aggravated thereby, be 
pensionable at the following rates for total disability 
(N.B.: Rates were listed hereafter). 

However, the Pension Regulations which were enacted following the 
submission of this report to the House of Commons made no provision 
for conditions of pre-enlistment origin which had been aggravated 
during service. 

Colonel C.W. Belton, Chief Medical Adviser to the Board of Pension 
Commissioners, explained the effect of the absence of this provision in 
the Regulations in a statement to the 1918 Parliamentary Committee, 
as follows: .. 

We were establishing, or had to establish, a precedent,. 
you might call it. There was nothing in the Order to 
guide us, absolutely that was so. We are told that a 
man is to be given a pension, and reading Clause 16, we, 
by analogy understood that he was to be given a pension 
for disability which is incurred on active service or 
which may have been aggravated on service, but it is not 


made plain that we should give it for the portion that 
is the aggravation on service, or for the whole disability. 
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Colonel Belton gave a further explanation to the Committee concerning 
the practice of taking the estimated percentage of a man's disability on 
discharge and deducting from that the percentage of disability which the 
Board of Pension Commissioners considered he had on enlistment, to de- 
termine the amount of pension. He explained this as follows: *“ 


If we are sure that the man had disability before 
_service, pre-existing conditions, and that that 
became aggravated by service, the pensionable part 
is the aggravation only...we are deducting the pre= 
service disability, but we must, feel sure about 

it. Of course, we give the soldier the benefit 

of any doubt. 


On February 12th, 1918, the Board of Pension Commissioners made 


the following regulation: @? 


In the opinion of the Board of Pension Commissioners 
Canadian pension regulations intend benefit of every 
doubt to be given pension applicants, especially if 
dependents are concerned....therefore, most disabilities 
or death, becoming apparent during service, are fully 
pensionable (fraud, gross errors on enlistment, and 
improper conduct excepted). 


Cases of aggravation of conditions pre-existing en- 
listment (and of disabilities from improper conduct) 
will be considered individually. If applicant was 
apparently healthy at (and for some time before) 
enlistment and during more than three months of 
service, deductions from pre-existence of disability 
will be insignificant. This instruction to rule 
pending new legislation by next Parliament. 


On April 2nd, 1918 the Board of Pension Commissioners made the 


* c iS 
following regulation: 
It was resolved that disability or d for 
have been due to the aggravation of a condition which 
pre-existed enlistment, 1s pensionable as if wholly 


due to service when}; 


eath, found to 
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(a) pre-existing condition was neither apparent 
nor wilfully concealed on enlistment, and 
did not become apparent for a reasonable 
time thereafter; or , 


(b) the pre-existing condition, although apparent . ' 
at enlistment, was considered to be negligible. 


The Great War Veterans Association made representations to the 1918 


Parliamentary Committee to the effect tihieibane 

Disability previous to enlistment or aggravation 
previous to enlistment shall not be considered in 
granting of a pension. 


On May 10th, 1918, Mr. Kenneth Arohibald, Legal Adviser to the Board 
of Pension Commissioners, wrote to the Honourable N.W. Rowell, Chairman 
of the 1918 Parliamentary Committee, stating that the suggestion of 
the Great War Veterans Association met with the approval of the Pension 
Board, and proposed the following amendment to the Pension Regulations: 7! 


That pensions be payable whenever a disability becomes 
apparent more than three months after enlistment or 
enrolment of a member of the Forces, provided that no 
pension be awarded for that portion of the disability 
which existed at tne time of enlistment or enrolment, 
and was wilfully concealed, or was apparent or became 
apparent before the expiration of three months. from 
the date of enlistment or enrolment, 


In explaining the reason for this proposal Major J.L. Todd, member 


of the Board of Pension Commissioners, told the 1918 Parliamentary 


: 2! 
Committee: ” 


After aman has been in service for three months, we 
should consider that the man is whole, and pension him 
for everything. That is one of the most difficult 
points with which we deal, and our instructions are 
not sufficient. 


HISTORY 
The Parliamentary Committee recommended as follows:' 22 


That no deduction should be made from the pension of 
any member who had ‘served in a theatre of actual war 
other than the United Kingdom, on account of any 
disability or disabling condition existing prior to 
enlistment, provided that the pre-enlistment dis 
ability or disabling condition had not been wilfully 
concealed by the member, or was not obviously 
apparent in said member at the time of enlistment. 


The recommendation of the Parliamentary Committee differed from 
chat of the Great War Veterans Association and the Board of Pension 
Commissioners, in that it limited the benefits of the provision to 
those who served in a theatre of actual war, whereas the proposal of 
the G.W.V.A. and Board of Pension Commissioners was to extend the 
provision to all the members of the Forces. 

This recommendation of the Parliamentary Committee was adopted by 
resolution of the Board of Pension Commissioners on July 2nd, 1918 


in the following form: ?? 


It was resolved that no deduction shall be made from 

the pension of any member of the Forces’ on account 

of disability pre-existing enlistment when such 

member of the Forces has served in a theatre of actual war. 


The resolution was later implemented in the form of an Order-in- 


a 
Council’ which read as follows: 


No deduction shall be made from the pension of any 
member of the Forces who has served ina theatre of 
actual war other than the United Kingdom on account 

of any disability or disabling condition exis ting 
prior to enlistment provided that the pre-enlistment 
Gisability or disabling condition had not been wilfully 
concealed by the said member of the Forces or was not 
obviously apparent in said member of the Forces at 
the time of enlistment. The words "theatre of actual 
war" as used in this Section and in Section 7(b) shall 
mean any country in which Canadian Naval or Militar y 
Forces are in contact with the enemy on Land; er 2h 
the case of the Naval Forces any navigable water. 
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In 1919 this Order-in-Council was incorporated practically verbatim 


in Section 25(3) of the Pension Act?’ which read as follows: 


25(3) No deduction shall be made from the pension of 
any member of the forces who has served in a 
theatre of actual war on account of any dise 
ability or disabiing condition which existed 
in him previous to the time at which he became 
a member of the forces; provided that no pension 
shall be paid for a disability or disabling 
condition which at such time was wilfully 
concealed, was obvious or was not of a nature 
to cause rejection from service. 


In explaining the effect of this Section she Honourable Mr. Rowell, 
Chairman of the Parliamentary Committee, gave the basis for the special 
provision under which no deduction is made for a pre~enlis tment condition 
sf the members of the Forces served in a theatre of actual war, as follows: 


If a man reaches France, then he get a pension re= 
gardless of any pre-existing disability. That is 

the law as it stands in the pension regulations. There 
was this distinction before the Committee. A man is 
not entitled to a pension with respect to a pree= 
existing disability. In other words, the State 
compensates him for a disability sustained or ag- 
gravated during Service. The State is not under 
obligation to compensate him for a disability which 
existed prior to enlistment. But the Committee thought 
if the Army Medical Corps passed a man through and he 
is actually got to the Front, we should ignore any 
question of pre-existing disability and grant him a pension. 


The annotation prepared by Mr. Archibald, Legal Adviser to the Board 
of Pension Commissioners dated July 1, 1919 read as follows. ?¢ 


For more than two years efforts have been made from 
various quarters to have pensions awarded in accordance 
with the disability existing in the man at discharge, 
whether the whole or a proportion of that disability 
existed in him at the time of enlistment or not. In 
the early years of the war owing mainly to the needy, 
men were enlisted who while fit for the service for 
which they were intended were not absolutely fit from 
the point of view of occupation in the general labour 
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market. Many were also enlisted who were not even 
fit for the less arduous of the duties of military 
life. Many of these unfits were discharged before 
leaving Canadas many more were discharged in England, 
only the most fit were taken to France, Again many 
men who were recognizedly unfit for service in the 
front line were enlisted in forestry, railway cons 
struction and other similar battalions, 


The Parliamentary Committee of 1918 came to the cone 
clusion that if any man reached a theatre of actual 

war it must be definitely presumed that he was 
absolutely fit upon enlistment unless it could be 
proved that there was a pre-enlistment disability which 
was concealed or was obvious or was of so minor a nature 
as not to cause rejection from service, 


Example 1: A man develops tuberculosis in the 
trenches. It is shown that two years previous 
to his enlistment he had been in a sanatorium 
and treated for tuberculosis. He will neverthe- 
less receive pension for the whole of his dis- 
ability. The same man develops tuberculosis in 
England. He will only be pensioned for the 
aggravation of his disability. 


Example 2: A man is enlisted in a forestry 
battalion with one eye out. He loses a hand in 
France. He will be pensioned for the hand, not 
for the eye. His disability was obvious. 


Example 3: A man enlists with lessened acuity 

of vision in one eye by concealing his disability 
(looking at the chart with the good eye when 
being tested for the bad eye). Whether he gets 
to France or not he will not be pensioned for his 


eye disability. He concealed it. 


Example ): There were many very minor disabilities 
such as a slight touch of asthma, etc., which, whe- 
ther taken note of by the M.O. at enlistment or not, 
would not have caused rejection from service. These 
mino~ disabilities might be pensionable if incurred 
during service but are not pensionable if they pre- 
existed enlistment whether the man concerned reached 


a theatre of actual war or not. 


: sda Stee RT OS ~suinder the basis 
Your Committee has attempted to reconstruch wurciider the oasis 


‘ 3 . = fe LNs eye tr eek Ps ~ ly a «| a rhe 
meevhich the lecislators approved the provision that, 2: the member 


‘ “oy equction would be made from nens3 
served in a theatre of actual war, no deduction wou 1d fro } S207 for a 


. — : . ; d by ice, where such was of pre- 
disability incurred during or aggravated by service; P 


enlistment origin. 
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The Great War Veterans Association had recommended that any disability 


previous to enlistment not be taken into account and the member be 


pensioned as if such disability was wholly due to Service» 


It would appear that, in view of the letter written to the Chairman 


of the 1918 Parliamentary Committee by the Board's legal advisor on 
May 10th, 1918, the Board of Pension Commissioners was prepared to re= 
commend that pensions be payable whenever a disability became apparent 
more than three months after enlistment, regardless of whether or not 
there was evidence of pre-enlistment origin, so long as the disability 
had not been wilfully concealed. 

The 1918 Parliamentary Committee apparently took a more restrictive 
view of the matter and recommended that no deduction be made 
from pension for pre-enlistment disability, provided only that the 
member served in a theatre of actual war. The discussion™ revolved 
mainly around the contention that, if the member of the Forces was 
accepted as medically fit on enlistment, it was improper for pension 
authorities to hold that he, in fact, had a disabling condition at that — 
time, unless such condition was obvious or was wilfully concealed. Con+= 
sideration was given to the question as to whether or not the medical | 
examination on enlistment was sufficient to determine the existence of 
a disability. No clear cut answer to this question was forthcoming 
and it was apparently decided that the criterion should be whether 
or not the member was physically able to serve in a theatre of actual 


war. Accordingly, the Parliamentary Committee agreed to recommend that, 


* See pages 185 and 189 hersof. 
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where the member served overseas in a theatre of actual war, it should 
be conceded that, regardless of any medical condition which may have 
existed in him prior to his service, he should be considered as being 
sufficiently fit, in medical terms, to serve his country. Therefore, 
any extention or aggravation of a pre-enlistment disability would be 
considered, in effect,as being wholly pensionable, 

Later, with respect to this measure, Mr. Archibald stated to the 
Royal Commission on Pensions and Re-establishment: 7% 


At the time I cannot tell you what the Parliamentary 
Committee meant by it or what I meant by it except 
that I said to myself: ‘A soldier goes to the Front 
and he is supposed to be A-l. He must be alright 
unless it is obvious’, 


The annotation to the 1919 Act?” included the following 
explanation, which, in the view of your Committee, appears to be the 
major justification for the adoption of the special provision for those 
who served in a theatre of actual wars 


The Parliamentary Committee of 1918 came to the con- 

clusion that if any man reached a theatre of actual 

war it must definitely be presumed that he was ab- 

solutely fit upon enlistment unless it could be preved 

that there was a pre-enlistment disability which was 

concealed or was obvious or was of so minor a nature 

as not to cause rejection from service. 

_ 40 

Section 25(3), as enacted in 1919, was amended in 1923 and 


became Section 11(1)(b) which read as follows: 


or disabling condition which existed in him at the time 
at which he became a member of the forcess provided that 
no pension shall be paid for a disability or disabling 


. ui 
condition which at such time was wilfully conc ealed,was 
ause rejection from 


obvious, was not of a nature t 
service, or was a congenital 


W 
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The amendments are underlined above. The first amendment substituted — 


the words "the degree of actual disability" for the word "pension". The 
second amendment added the words "or was a congenital defect". 

The question of pre-enlistment disabilities was reviewed by the Royal 
Commission on Pensions and RemestacLtishment (1922-2). Representatives of 
ex-servicemen's organizations had recommended that the provision that no 


deduction be made from the degree of disability on account of a pre~ 


enlistment condition be extended to ex-servicemen who had served in 


England or Canada"! 
The Royal Commission recommended : 44 
The spirit of Section 25(3) was that all those who served 
in a theatre of actual war should be presumed to have been 
physically fit on enlistment, and the Pensions Board could 
not minimize the degree of disability existing at discharge 
by showing that part of such disability existed on enlistment. 


This section is admittedly a generous one, and the Commission 
considers its further extension not warranted. 


1928 Parliamentary Committee on Pensions and Returned Soldiers’ Problems 
There was an interesting discussion concerning pre-enlis tment dis- 
abilities at the 1928 Parliamentary Committee. This discussion led to 
the eventual introduction of the benefit of the doubt clause two years 
later, 
Some of the relevant discussion is recorded below: 


¢ 4 poe A Mes : ; | 
Capte C.P. Gilman, representative of the T.B. veterans section of 


4) 


the Canadian Legion, proposed an amendment to the Pension Act as follows: 


Section 11 be amended by the addition of the following provisions: 
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That in all cases where disease is recognized by a 
responsible medical authority as being of slow and 
insidious onset and progression, and in which a 
possibility of service relationship exists, there 
shall be a prima facie assumption that such disease 
is attributable to or was incurred during a period 
of war service; provided that this presumption 

shali be rebuttable by clear and convincing evidence. 


In explaining the proposed sub-section, Cagt,. Ciiman stated that the 
amendment was to allow a presumption of disease and that it would not 
always be necessary to prove evidence of continuity. 

Mr. E.W. McPherson, M.P., Portage la Prairie, pointed out that the 
amendment made it "a prima facie" case, He said- “ 


I would object to it from the stand=point of form, 
because you provide that this presumption shall be 
rebuttable by clear and convincing evidence. I do 

not think that is the proper way to work that, because 
there are well established grounds for rebuttal evidence, 
Even if you put the words ‘clear and convincing? in, 
you do not gain anything, because it is a matter of 
opinion of those hearing the evidence. fither that 
rebuttal evidence is going to be sufficient to remove 
the prima facie case, or else it is going to fail 

and the prima facie case will stand. Your amendment 
would only leave it in the opinion of this same board, 
no matter how you word it.....1t is the legal stand 
point that will govern the decisions of the Board, 


The Canadian Legion submitted the following Resolution to the 1930 
1930 
Parliament ary Committec: 

That in cases where deduction for pre-enlistment dis- 

ability is permissible under the Act, such deduction 

should not exceed 10%, unless greater percentage of 

disability was obvious on enlistment, obvious within 


the meaning of the Act. 


Mr, J.R. Bowler, General Secretary of the Canadian Legion, gave the 


reason for this as follows: 
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This recommendation protects a member of the forces 
from excessive estimation of the degree of pre=- 
enlistment disability. It is reasonable that no 

man accepted for service should be regarded as having 


had more than 10% of disability . 


Colonel J.T. Thompson, Chairman of the Board of Pension Commissioners, 
told the Committee that the basis upon which the degree of the pensionable 
disability was estimated was based on "the combined length of service and 
the degree of disabled condition existing at the time he was discharged". 


In further explanation Dr. Red. Kee, Chief Medical Adviser to the Board of 


: . . ee | 
Pension Commissioners, state’: 6 


We try to make it uniform, the Commissioners decide the 
ratio,. We take into consideration the report of his 
condition before he went in to the Army, the hospital- 
ization in the Army, the length of service and the kind 
of service. Then they decide one-fifth, two-fifths, 
three-fifths, a half, three quarters, that is the way 
we arrive at it. 


The comments of the Board of Pension Commissioners in regard to the 
Canadian Legion representations were contained in a memorandum to the 
' mourable J.H. King, Minister of Pensions and National Health, under date 

. | 4 
of March 12th, 1930. q these comments were: 
This proposal is obviously unfair in so far that men who 
enlisted with 30%, 0%, 50% or more disability would 
only have 10% deducted from their disability on discharge, 
€o8e, & man enlisting with a blind eye ~ on his discharge 
from the forces would be pensioned for that blind eye less 10%. 
The recommendation of the Canadian Legion which was quoted in the 
: 8 
ceedings ves different from that set out in the interim recommendatio 
quoted in Appendix 3 to these proceedings of March 27th, 1930. The inter 


recommendaticn wag: 49 


196 


HISTORY 
That deduction for pre-enlistment disability siall be 
reasonably limited, unless the percentage of disability 
was obvious on enlistment within the meaning of the Act. 
The memorandum prepared by the Board of Pension Commissioners under 
date of March 12th, 1930, which dealt with those recommendations of the 
Canadian Legion, quoted the recommendation in the interim submission, 
and pointed out that the proposal was "obviously unfair" in so far that 
men who enlisted with 30%, 0% or 50% or more disability would only have 
10% deducted from their disability on discharge. 
The Canadian Legion's amended recommendation which was placed before 
the Parliamentary Committee” requested that deduction from pension should 
not exceed 10%, but contained the qualification that if a greater 
percentage of disability was obvious on enlistment within the meaning of 
the Pension Act, then the 10% limitation would not apply. Your Committee 
found no evidence of any comment by the Parliamentary Committee dealing 
with the amended recommendation, 
The Special Committee appointed to investigage the administration 1932 ~33 
of the Pension Act, which sat in 1932-33, made no reference to pre-enlistment , 
disabilities. The reason for this may be that the scope of its enquiry 
did not extend to the sufficiency of the provisions of the Act. 
The 1936 Parliamentary Committee on Pensions and heturned Soldiers! 
Problems dealt with the question of pre-enlistment disabilities. The 
Army and Navy Veterans in Canada submitted a resolution which called 1936 


* : +4 Fatal f) ‘ 
for a conference of "eminent medical specialists from different parts 


of Canada to consider the disabilities of neurasthenia and diseases 


of insidious onset, as these relate to the service connection of these 


disabilities. 


i Nir 


x oee page 194 hereof. 
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In explanation Captain C.P. Gilman, Dominion Adjustment Officer 


0 
of the Arm and Navy Veterans in Canada, stated: ? 


What we are trying to prove is that any disability 
he had that was congenital was not 0%, when a man 
is 100% fit going in. When he has never been Sik; 
always worked, goes. to war and spends four years 
there with all the hospitalization he had ~- gunshot 
wound in the head and a few other things, and he 
comes out disabled, how do they arrive at hO%? 


The Parliamentary Committee of 1936 recommended as follows: 9! 


A proposal was made that the Pension Act should be © 
amended so that those who are suffering from mental 
psychopathic or neuropathic disabilities, although 
such are considered to be of a congenital nature, 
might be pensionable to the full extent of such 
disability if there had been service in a theatre 
of actual war and aggravation of such disability 
had been shown. It was decided to recommend that 
the Minister of Pensions and National Health should 
convene a board of psychiatrists and neurologists 
to discuss the incidents of these conditions and 
the treatment necessary therefore. 


So far as your Committee was able to determine, this recommendation 
was not acted upon. 

The Canadian Legion made representations to the Special Committee 
on Pensions and War Veterans Allowance Acts, 191, concerning pre= 
enlistment disabilities. Mr. J... Bowler, General Secretary, referring 


to the resolution placed before the 1936 Parliamentary Comnittee, 


stated: 32 


The Legion desires to draw attention to the proposal 
advanced to the special Parliamentary Committee of 

1936 to the effect that Section 11(b) of the Pension 

Act be amended so as to provide that those suffering 
from mental, psychopathic or neuropathic disabilities, 
even though considered to be of a congenital nature, 
should be pensioned to the full extent of the disability 
if there has been service in a theatre of actual war. 
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Menbers of the Committee will remember that under Section 
ll(b) if a man served in France he is pensioned for every- 
thing he has on discharge, misconduct excepted, even though 
a portion of it may have been a pre-enlistment condition. 


There are exceptions which are stated in Section 11(b), 

and one of the exceptions is if the condition is congenital. 
Reference to the printed proceedings of the 1936 Committee 
will show that this question was discussed extensively at 
that time. The Committee finally recommended that the 


question referred to a board of psychiatrists and neurologists, 


to be appointed by the Minister of Pensions and National 
Health. As no action appears to have been taken in respect 
to those proposed amendments, it is thought advisable to 
re-open the matter at this time, particularly in view of 
the interest displayed by menbers of the present Committee. 


The problem very largely arises in respect to cases where 
service entitlement has been admitted by the Pension 
Commission for conditions coming within the scope of this 
category, that is, mental or nervous condition, but where 
subsequently the diagnosis is changed, and sanetimes split 
up under various medical terminology. Cases illustrating 
this procedure are to be found in the 1936 proceedings 

and there are others. 


A not uncommon result of such changes in diagnosis has 

been that comitions up to that time fully pensionable 

have been ruled to be of congenital origin. In other 
cases, where the diagnosis has been split, a substantial 
portion of the entire disability has been ruled to be of 
congenital origin. In both instances, the effect has been 
to bring about a change in the basis of entitlement usually 
accompanied by drastic reduction in pension. Under Section 
11(b) even though the pensioner has served in a theatre of 
war, pension can only be paic on the basis of aggravation 
during service if the condition is congenital. 


The 191 Parliamemtary Committee made no reference to this subject 


in its Report to the House of Commons. 


It did, however, deal with Bill 


17 (Amendments to the Pension Act) which was referred for study by the 


House of Commons on March 6, 191. 


The Bill did not propose an amendment to the wording of Section 


11(1)(c) in respect of pre-enlistment disabilities. However, the 


Parliamentary Committee met on five occasions 


in camera” to discuss 


amen an 6m ee et ow 6 6 ee Se ee oe 


Nee kee ee ree ee held on May 3.3, 15,16,20 and 22, 


* Committee Sessions in Camera were | 
1941 as noted in the Proceedings o1 tne 


9 


he Special Committee on the 


Pension Act and the War Veterans Allowance Act. 
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amendment 


1941, together with the Committee's Third Report. 7” The amended Bill 


proposed e new wording in Section 11(2)(c), in part, as follows: 


No pension shall be paid for a disability which, at the 
time he became a member of the Forces, was wilfully 
concealed, was obvious or was recorded on medical 
examination prior to enlistment. 


The annotation submitted with the amended Bill 17 contained no 
explanation for deletion of the words "was not of a nature to cause 
rejection from service or was a congenital defect", and inclusion of 
the words "was recorded on medical examination prior to enlistment". 


The Parliamentary Committee had recommended deletion of the words 


"was a congenital defect," * but the Proceedings contained no 


reference to the»other changes. The amended Bill 17 was given third 
reading and passed by the House of Commons without comment conc erning 
this Section of the Act. 

The other amendment to this Section was oreaees in. order to 
differentiate between service in the two wars. The amended Section 


read: Py) 


11(1)(c) No deduction shall be made from the degree of 
actual disability of any member of the Forces, 
who has served in a theatre of actual war during 
the Great War or during the war with the German 
Reich, on account of any disability or disabling 
condition which existed in him prior to his 
period of service in either of the afore-said 


es 


Ra 


wars; provided that service by a member of the 
forces in a theatre of actual war may only be 
counted for the purpose of this paragraph when 
it has been rendered in the particular war with 
reference to service in which pension has been 
awarded; and further provided that no pension 


s and the Bill was returned to the House of Commons on May 26th, 
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shall be paid for a disability or disabling 
condition which, at the time he became a 
member of the Forces, was wilfully concealed 
was obvious or was recorded on medical 
examination prior to enlistment. 


(Note: New wording underlined) 


The Canadian Legion Brief to the 1916 Parliamentary Committee 


contained the following comment with regard to pre-enlistment dis- 


abilities: 


56 


Probably nothing has created more dissatisfaction 
amongst overseas service personnel than this 

extremely contentious matter. Section 11, subsection 
(L)(c) provides that "no deduction shall be made from 

the degree of actual disability of any member of the 
Forces, who has served ina theatre of actual war 

during the Great War or during the war with the 

German Reich, on account of any disability or disabling 
comition which existed in him prior to his period of 
service in either of the aforementioned wars, etc., etc." 
There are three exceptions in that no pension can be 
paid for a disability or disabling condition which, at 
that time he became a member of the forces, was "wilfully 
concealed", “was obvious” or "was recorded on medical 
examination prior to enlistment”. 


The general principle of the above is clear; However, 
the Committee will realize that when 2) percent of the 
men who have served in a theatre of war are discharged 
as "medically unfit", and advised by the Canadian 
Pension Commission that they are not entitled to dis- 
ability pension, there is bound to be dissatisfaction. 
Further, of the claims granted, a substantial number 
have had deductions made from their actual degree of 
disability because they fall within the three classes, 


Gescribed above. 


At the last Dominion Convention of the Legion held in 
Vancouver, this mtter received a great deal of careful 
study 3 and the general opinion was that. when a man had 
completed six months service and was still considered 
to be fit to continue service, then absolute physical 
fitness should be presumed at the time of enlistment, 
subject to the exceptions in Section ll, subsection 


Cy" 4e). 
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The clarification of the Legion's view with regard to pre-enlistmen 


disabilities was placed befo 


words: 9! 


provide that, after a secondary medical examination 


Recommendation: That the Pension Act be amended to 
he'd six months or later after enlistment, any dis- 
abiing condition occurring thereafter should be 
considered as having been incurred during service 
and attributable thereto. ~ 


re the 196 Parliamentary Committee in these 


The Cenadian Legion, on the suggestion of the House of 
Commons Committee on Veterans Affairs, have given 

careful study to the recommendation submitted to the 
Committee regarding pre-enlistment conditions and the 
matter of disability pension under Section ll, subsection 
(1)(c) of the Pension Act. 


In order to make our recommendation more clear, it is 
recommended as follcws: 


That Section 11, subsection (1)(c) of the Pension 
Act be amended by adding the following clause 
immediately after this subsection. 


except where aggravation of a disabling condition 
existing prior to enlistment has occurred during 
service, the deduction from the actual degree of 


disability shall not exceed 10 percent. 
Section 11, subsection (1j(c) would then reads 


No deduction shall be made from the degree of actual 
disability of any member of the forces, who has 

served in a theatre of actual war during the Great 
War or during the war with the German Reich, on 
account of any disability or disabling condition 

which existed in him prior to his period of service 

in either of the aforesaidwars; prowided that 

service by a member of the forces in a theatre of 
actual war may only be counted for the purposes of 
this paragraph when it has been rendered in the 
particular war with reference to service in which 
pension has been awarded: and further provided that 
‘no pension shall be paid for a disability or disabling 
condition which, at the time he became a member of 
the Forces, was wilfully concealed, was obvious or 
was recorded on medical examination prior to enlistment}5 
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except where aggravation of a disabling condition 


existing prior to enlistment has occurred during 
Soe a 
service, the deduction from the actual ceaah of 
eae Manctert nak dnah Motel 

disability shall not exceed 10 percent.' 
Siu: 6 isk oscil UEiadataa aate cai peliddie tna e Wht cian Ao 


The 1946 Parliamentary Committee received evidence from Mr. H. Parker, 
Permanent Secretary of the British Ministry of Pensions, concerning the 
United Kingdom legislation in respect of pre-enlistment disabilities, who 
quoted a White Paper read in the British House of Commons in gly, 1913; 


as follows:”° 


His Majesty's Government accepts the view that the fact 
that a man e Brae ee for service in the present war in 

a certain medical category may be taken as presumptive 
evidence hy Sea) at the time of acceptance he was fit 

for the kind of service demanded of a man in that medical 
category; and (b) in the event of his nee subsequently 
discharged on medical grounds any deterioration in his 

health which has taken place is due to his service. While 
the Minister of Pesions will pay regard to any other 
evidence, including the concensus of medical opinion 
regarding a particular disease or group of diseases, 

which throws doubt on the presumptive evidence of the 

medical category in which a man was placed at the time 

of his acceptance for service, or on the presumption 

that service has played a part in the onset or development 
of the disablement, he wil give full weight to the 

general view expressed above. 


The Parliamentary Committee discussed the interpretation of the term 


"wilfully concealed" contained in Section 11(1)(c) of the Act. Mr. HA. 


L. Conn, Deputy Chairman of the Pension Commission, tabled a memorandum 


addressed to the Chairman of the Canadian Pension Commission which read 


vO 
1 er] 


in part as foilais 
This subsection evidenced an attempt to make special 
provision in regard to members of the forces who have 
seen service in a theatre of actual war, 1 may say 
this is the one section which differentiates in favour 


of the men who did the fighting. 


202 


203 


HISTORY 


In the case of one who has served in a theatre of 
actual war, whose injury or disease, in existence 

on enlistment has deen aggravated, compens ation shall 
be paid to the fuil extent of the disability from 
time to time, no deduction being made in respect to 
the condition existing at the time of enlistment , 
unless the disability was wilfully concealed, was 
obvious, or was recorded on medical examination 

prior to enlistment o If he served in a theatre of 
actual war as defined by the Pension Act irrespective 
of what his condition was prior to enlistment he gets 
the whole thing subject to these three limitations. 


The Commission's interpretation of this subsection 
permits, in the case of service in a theatre of 
actual war, full pension for disability, existing 
from time to time, subject only to deduction to the 
extent that the disability was present, and, among 
other qualifications, was wiifully concealed at 

the time of enlistment. 


It might be observed that the term Mwilfully con- 
cealed" appears in the Pension Act of 1919 and has 
been retained in that Act to the present day. 


Might I state at the outset that "wilfully concealed" 
is not defined by the Pension Act but as it has been 
present in the Act all these years its application 
is fairly generally understood. 


It does not mean fraud nor fraudulent, which terms 
imply criminal deception or trick to benefit 
financially or otherwise the deceiver, 


The Commission interprets “wilfully concealed" to 
mean the denial at the time of attestation of the 
presence or prior existence of symptoms or conditions 
known to the person making such denials to be false 
and which has resulted in the acceptance of such : 
person for service when, in the opinion of the 
Commission, disclosure of the presence or prior 
existence of such symptoms or conditions might have 


led to his rejection or the lowering of his medical 
category. 


There must be definite evidence of wilful cocealment 

of disease before a finding of "wilful concealment" 

is made against the soldier, Mere neglect to reveal 

or non-disclosure of, or failure to volunteer information 
does not, in the opinion of the Commission, constitute 
wilful concealment. Nor does-the fact that he was 


discharged from the army after a first period of 
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service on account of some disability or disabling 
condition constitute wilful concealment on his 
second enlistment, unless at the time of his 
attestation on second enlistment he denies his 
prévious military service. 


While it may be clear that an applicant for pension 
suffered from a disability or disabling condition 
prior to his enlistment, where he saw service in a 
theatre of actual war, he is entitled to be compensated 
for his entire disability when his condition has been 
aggravated during service unless his condition was 
wilfully concealed on enlistment. I am restricting 
my observations to wilful comealment. The onus is 
on the Commission to establish that it was "wilfully 
concealed" and the mere fact that it is conceded the 
disease pre-existed enlistment, which information was 
not revealed at the time of enlistment, is not alone 
sufficient to shift this onus. 


The crucial factor in regard to "wilful concealment" 
is, did the applicant, when questioned on enlistment 
deny the existence of symptoms or conditions in order 
that he might be accepted into the Forces? 


I notice it has been suggested to the Committee on 
Veterans Affairs that the term "not disclosed" should 
replace the words "wilfully concealed" as at present 
contained in Section 11(1)(c) of the Pension Act in 
order to remove any stigma which is attached to the 
latter expression. If this should be done, in order 
not.to broaden the penalty imposed upon the veteran 
coming within the scope of this limiting phrase, it 
would seem essential that the words "not disclosed" 
should be defined inthe Pension Act in such a way 
as to clothe those words with exactly the same 
meaning now given to the expression “wilfully 
concealed". The following definition in my opinion 
would accomplish this purpose. I have certain 
reservations about this definition, but it is the 
best I could do, "Not disclosed" means the denial 
at the time of attestation of the presence of prior 
existence of symptoms or sonditions known by the 
person making such denial to be false anda which has 
resulted in the acceptance of such person for service 
when, in thé opinion of the Commission, disclosure 
of the presence of prior existence of such symptoms 
or comitions might have led to his rejectim or 

the lowering of his medical categorys 
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% 4 60 
The draft bill submitted to the 196 Parliamentary Committee “. 


proposed insertion of Nand deliberately" between the words "wilfully" 


and "concealed". The House of Commons approved this amendment and the 


proviso in Section 11(1)(c) of the Act, as amended, by Chapter 62 of 


6t 
the Statute of 1946, read as follows: 


And further provided that no pension shall be paid 
for a disability or disabling condition which, at 
the time he became a member of the Forces, was 
wilfully and deliberately concealed was obvious 

or was recorded on medical examination prior to 
enlistment. 


The Canadian Legion presented a brief to the 19)47+l8 Parliamentary 


Committee which recommended the elimination of the exceptions under 
Section 11(1)(c) so that pension would be paid for the entire disability | 
unless such was obvious at the time of enlistment. °” 

The Legion explained that the exceptions in the Act of "was 
wilfully and deliberately concealed" and "was recorded on medical 
examination prior to enlistment" had resulted ina situation of "in- 
significant statements made by the pensioner at the time of enlistment 
being magnified into admissions of pre-war disabilities which have not, 
in fact, existed." | 

The report of the Commission under the Chairmanship of the Honour- 
able Janes J.McCann, M.P., made reference to pre~enlistment disabilities 
43 


as follows: ~ 


The Commission has carefully studied cases where the 
decision of the Canadian Pension Commission is in 
dispute - of either as to the propriety of the 
finding that the disabling condition existed prior 
to enlistment and was aggravated during service, or, 
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in the case of an admitted pre-enlistment condition, 
as to the adequacy of the fraction of aggravation 
which the Canadian Pension Commission has granted. 
The Commission heard witnesses who gave different 
views on this subject. The Commission realizes 

that the relevant sections of the Fensim Act are 
difficult to administer and is aware that efforts 
have been made over the past years to formulate 
more specific language to convey the intent of 
Parliament ..ooThe Commission holds the view that, 
even with an unchallenged record of a pre~enlistment 
incident, due weight should be given to the question 
of whether or not an appreciable disability existed 
at the time of enlistmmt in the Forces...o. 


In support of the Legion's stand, Mr. J.C.G. Herwig, General 


Secretary, submitted a recommendation cocerning pre-enlistment 


disabilities as follows: 


The recommendation is that pension shall be paid for 
the entire disability, of any man or woman who served 
in an actual theatre of war except only if it was 
obvious at the time of enlistment. Section 11(c) has 
been one of the most contentious since the termination 
of World War I. The principle of payment for the 
entire disability is established in the Act but is 
modified by the following exceptions, in which case 
pensions are paid only for aggravation: (a) if the 
disability is wilfully or deliberately concealed at 
time of enlistment.(b) disability obvious on 
enlistment. (c) disability recorded on medical 
examination prior to enlistment. 


The Legion recanmends the elimination of exceptions 
(a) and (c). The effort was made to soften the 
effect of (a) by adding the word "deliberately" in 
19:6 in order to give the Canadian Pension Commission 
wider powers in adjudication. The Legion, however, 
still believes that in the case of men who served in 
an actual theatre of war this exception should be 
entirely eliminated. 


Exception (c) was even mre contentious because even 
the most insignificant admissions by the pensioner 
at the time of enlistment have been interpreted to 


establish a pre-war disability. 
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We would ask that the Committee recommend 
elimination of these exceptions which y in 
effect, destroy the principle of the section 
frequently on premises that cannot be accurately 
or credibly established. 


Mr. Herwig read a letter, addressed to Mr.Walter Tucker, M.Poy 


Chairman of the Committee, which stated in parts? 


It mast now be clear that records existing even 
several years prior to examination for enlistment, 
4f not disclosed, lay the veteran open to a charge 
of wilful concealment even if the record shows him 
to have been healed of his condition. On the other 
hand, if the charge of wilful concealment is not 
made, the fact that there was a record prior to 
enlistment, is still ascepted as evidence of a pre= 
war condition, even if that evidense indicates 

that the patient was cured. 


Wilful concealment is being interpreted as a 

failure to disclose some early childhood 

complaint or event which the veteran may not 

recall but may have been informed of by his 

mother. It is incredible to a layman that a 
disability occurring during war can be related 

to a childhood complaint of unknown or unestablished 
diagnosis or degree of severity, without some 
supporting medical evidence equally as’ conclusive 

as is required to establisn a claim. 


I enclose details of five cases taken from our 
files which illustrates the effect of the ex= 
ceptions we object to, as they are now included - 
in the Act. These are submitted for study by 

the Committee. We believe that the wording of 
this Section should be changed so that such ine 
terpretations cannot be made nor such presumptive 
conclusions drawn to the disadvantage of the 
pensioner on such flimsy evidence, The definition 
of obvious in the Act is so drawn as to indicate 
that the war condition must be apparent to the 
unskilled observer on examination. We believe 
that the interpretation of wilfully and deliberately 
concealed or of sucn unsupported admissions of a 
pre-war condition should be equally as credible to 
a layman. In none of the cases we enclose would a 
layman agree that the veteran had wilfully and 
deliberately concealed his disability or that any 


disability existed prior to enlistment of such 
admissions. 
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With regard to records on medical examination prior 
to enlistment, the same observation applies. Recorded 
admissions by the veteran, unsupported by medical 
evidence, shculd not be regarded as records for the 
purpose of this Section. The Pension Commission will 
accept unsupported medical opinion based on such 
admissions, but will not accept a claimant's statement 
unless conclusively supported by medical records 
compiled during service. Equally conclusive evidence 
should be required to deny entitlement to pension for 
ithe entire disability on this count. 


The 1947-8 Committee approved a resolution recommending an amend- 
ment to this sub-section of the Act which would have removed the 
exceptions as suggested by the Canadian Legion, In its “ifth Report to 
the House of Commons. under “iate of “s+ 10th, ihe” the Committee 
recommended an amendment to the ‘Act as follows: 

That Section 11(1)(c) of the Pension Act be amended 
by striking out all the words after the word "forces" 
in line 12 thereof, and substituting therefor the 
words "was obvious on enlistment". 

The effect of this recommendation would have been to delete the 
proviso that a deduction may be made for a degree of aggravation which 
existed prior to enlistment if it can be shown that such condition 
was wilfully and deliberately concealed or was an obvious disability. 

Only part of this recommendation was accepted by Parliament, with 
the result that the Act was amended, at the 19h6 seesien ae delete 
the words "was wilfully and deliberately concealed", The proviso 
then read: 


And further provided that no pension shall be paid 
for a disability or disabling condition, which, at 
the time he became a member of the Forces » was 
obvious or was recorded on medical examination 
prior to enlistment. 
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The Act was also amended at the 1948 Session to provide the 


following clarification relative to pre-enlis tment disabilities: 


2(mnn) "recorded on medical examination prior to 
enlistment", includes recorded symptoms 
or findings ins 


(i) medical proceedings for enlistment, 
(i3 orricias documentation covering any former 
period of service; 

(iii) the files of the depar tment ; 
(iv) Compensation Board or Insurance Company records, 
(v) hospital, private physician or other medical 

authority, where such record refers to the 
injury or disease resulting in the disability 
in respect of which the application for pension 
is made. 


The Royal Canadian Legion, at its Dominion Convention, in May, 1958 
passed the following resolution: 


Resolved that Section 13(1)(a) of the Pension Act be 
amended so that where a pension applicant who served 

in a theatre of actual war is found to have a disability 
resulting from an injury or disease not recorded on 
medical examination prior to enlistment, such injury 

or disease shall be presumed to have occurred or had 

its inception subsequent to enlistment. 


The Standing Committee on Veterans Affairs in 1958 devoted dis- 
cussion to the question of pre-~enlistment disabilities. Brigadier J.L.: 
Melville, Chairman of the Pension Commission, commented on Section 131) 
(c), as fol..ows: 68 

Mr, Macdonaid asked me to say a word gbout pre= 
enlistment conditions. He knows very well that he 


poses a very difficult subject when he asks me to 
speak about that. 


Later in the same Committee hearing the following exchange took 


plac e: 69 
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Mr. W.HoA. Thomas, M.P., Middlesex, Ont: I wonder if 
Brigadier Melville can comment on the attitude of the 
Pension Commission in this regard in the case of a 
veteran who was taken into the Armed Services on a: 
medical category of A 1 and later discharged with 

some disability. I have heard complaints to the effect 
that the Pension Commission would not accept his 
medical rating as shown on his admission into the 

Armed Services as valid evidence when considering 

his claim for pension . 


Mr. Jel. Melville: I take it, Mr. Thomas. that you 
are dealing with what is sometimes referred to as "fit 
for service, fit for pension”. A man prior to being 
enlisted into the forces is examined. As you know, 
all members of the forces are examined on enlistment. 


You know how complete these examinations are. It happens 


in many, many cases that within a’very short time after 
that man has been enlisted certain disabilities become 
evident. We have many complaints from him. He is on 
sick parade all the time, and he gives a history which 
is the very same as the ordinary civilian when he goes 
to his doctor for medical attention and the first thing 
the doctor says is; ‘What is wrong with yous how long 
have you had its how does it effect you’. The problem 


the doctor is faced with is how to arrive at a diagnosis. 


When a member of the forces takes ill during service, 
the same thing happens, He will go to his unit 
medical officer or may be sent down to a field am- 
bulance. He will be examined; these questions are 
asked and they form part of the record. He gives 

on his own volition a history of what happened to 

him long before his enlistment and when, following 

his discharge, the Commission considers a claim for 
that condition, we cannot ignore the evidence which 

is on record, Not the evidence piaced on the record 
by the Commission, but a history given by the applicant 
himself during his service. If after consideration 

the Commission is of the opinion that the condition 
was pre-enlistment in origin and not aggravated during 
‘explained at the meeting 


service, we so rule, Bui as I 
t that veteran served in 


of the Committee on Monda,, + . 
a theatre of actual war and that cisabliilty was uot 
recorded at the time he enlisted and was not obvious 
at that time, then he is pensioned to the entire 


extent of the disability. That is a very favourable 
provision of the Pension Act, which affects all those 
Service 


who had service in a theatre of actual war. 
in a theatre of actual war for World War Il was 
service anywhere outside of Canada . 
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These comments were made during consideration of the estimates of 


the Department of Veterans Affairs at the 1958 Parliamentary Committee. 


The Committee made no recommendation in its report regarding the pre- 


enlistment disabilities. 


The Canadian Legion submitted a recommendation to the 1959 A i 


Standing Committee on Veterans Affairs as follows: (° 


Conditions not recorded on enlistment: 
ANS Oh seeli tia srah dace lic hcaleot daltbhck nates Fs 


We request that Section 13(1)(a) of the Pension Act 

be amended so that where a pension applicant who served 

in an actual theatre of war is found to have a dis- 

ability resulting from an injury or a disease not 

recorded on medical examination made on enlistment 

or prior thereto, such injury or disease shall be 

presumed to have occurred or had its inception sub- , 
sequent to enlistment. 


Whether or not a recruit is subjected to the dangers 
and rigours of military life is determined by govern- 
ment regulations. The government, for the purpose of 
determining whether the recruit is physically fit and is 
to be accepted, gives him a medical examination. The 
nature and extent of such examination is under the sole 
control of the state. The examination is very compre- 
hensive and rigorous. The findings are recorded. On 
the basis of such findings the government determines 
whether the recruit is to be accepted for military 
service and whether he is to be subjected to conditions 
of service in a theatre of war, Having full control 
of the recruiting and the character and place of 

the recruit's subsequent service, the government 

should abide, for pension purposes, by its recorded 
findings in such medical examination, supplemented 

by actual medical records in existence prior to en- 
listment. This is not so under Section 13(1)(a). 

Many war disabled veterans notwithstanding the amel- 
iorating provisions of Section 13(1)(c) undoubtedly 
are denied pensions which they would receive if the 
government were to abide by the results of medical 
examination on enlistment or pre-enlistment medical 
records. This situation is particularly acute in cases 
involving mental or nervous conditions. The Legion 
submits that the Pension Act should be changed so that 
Canada's obligation will be honoured, 
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The Cznadian Legion therefore recommends: = 


That Section 13(i)(a) of the Pension Act be amended 
so that, where a pension applicant who served in an 
actual theatre of war is found to have a disability 
resulting from an injury or a disease not recorded 
on medical examination prior to enlistment, such 
injury or disease shall be presumed to have occurred 
or had its inception subsequent to enlistment. 


The ciscussion in the Committee with regard to this recommendation 
was, in part, as follows. 2 
Mr. G.W.Montgomery, Vics Chairman: Are there any : 
a SCA es Ee Se i eee 
further questions? We will now pass on the Section 
9 at page 208. "Conditions not recorded on enlistment". 
I believe that was partiy covered in our discussion 
under Section 7. However, are there any questions 
on Section 9? 


Mr. Jack Meintosn, Swift Current: The other day I 
asked how 7 many applications i had been refused in 
relation to the number of applications granted 
and I understood it was about two to one. Now, in 
this case, if this is carried and put through, I 
wonder how many of those one hundred and some 
thousands tnat have been turned down would be 
eligible. 


Mr. L.A. Mutch, Deputy Chairman, Canadian Pension 
Commission: if . you are asking me that question I 

May say that it is the considered opinion of the 
Commission that it would not change or add to the 
entitlement in a single case. This is not a new 
restriction. We are of the opinion that what is 
requested would not increase our powers under 1L3C Leds 


The Legion's proposal woud have given an applicant who-served in 


< - ~ > rage ied a] pe yaMmaAt4 t t; P S 
an actual theatre of war the benefit of a presumption that, unless an 


+ z 5 - ann: 5 j3. 73 Xa 7 ime j 
injury or disease had ceen recorded on medical examination prior to 


: 5 é . papi a re 
enlistment, it must have occurred or had 1ts inception subsequent to 


enlistment. This would have placed the Pensioa Commission in the 


a 5 wraoutred < er-ride this presumption 
position where evidence would be requirec Ww over~ric ie 3 P 


213 


HISTORY 


otherwise, the condition could not have been ruled by the Commission 


to be of pre~enlistment origin. 


The Canadian Corps Association presented a resolution to the 1961 


Standing Committee on Veterans Affairs suggesting that the benefit 
of the doubt section be appiied "in every case coming before the 


Pension Commission’, “* tn discussion of this case Hr. G.D. Clancy 


li.P., Yorkton, Saskatchewan, asked: a 

In respect of the interpretation of the benefit of 
the doubt clause, do you nov think it was the in- 
tention of Parliament that fit for service, fit for 
pension, would cover thats 


Mr. LeA. Mutch, Deputy Chairman of the Canadian Pension Commission 


replied as follows: 


In answer to the question about. the benerit of the 
doubt ana its slogan 'fis for service, fit for 
pension’ that was never applied even by its most 
ardent advocates to that extent . 


Concerning the question of pre-enlistment disabilities, Mr. 
Mutch stated further. 


if he served in a theatre of war and there is a 
disability he is pensioned for the whole thing. 
If he did not serve in a theatre of actual war 
and itwas recorded at the time of enlistment, 
then ne gets a pension for the aggravation, It 
is not reaily as serious as you think. So far 

as the benefit of the doubt itself is concerned, 
again 1% hinges on the interpretation, and the 
interpretation which is given is 90 generous that 
it has been most successful. Some of the awards 
made under tne benefit of doubt section. I feel 
sure, could never stand up in any court in the world . 


COMMITTEE RECOMMENDATIONS 


(23) That the Pension Act be amended as follows: 


(a) 


(b) 


(c) 


To provide a presumption in Section 13(1)(a) in 
respect of a member of the Forces who served during 
Nora tar I or World War TI and in Section LAG?) 
Or an amendment thereof, in resnect of military 
service rendered in the non-permanent active 
militia or in the Reserve Army during World ‘War 
II or in respect of military service in peacetime 
to the effect that the medical condition of a 
member of the Forces be that as indicated on his 
documents at date of enlistment, such presumption 
to be rebuttable by: 


(1) Any condition diagnosed within a period of 
three mon*ths of such date. 


(if) Production of a record of medical examin- 
ation prior to enlistment, 
(aan) The condition having been obvious at the 
time of enlistment. 
(iv) Medical evidence sipported by opinions 


from practitioners not in the employ of 
the Canadian Pension Commission.. 


To define "obvious" as it relates to this presumption, 


and to Section 13(1)(c), as meaning that which would 


be apparent, clear, plain, evident or manifest to the 
eye, ear, or mind of an unskilled observer on examin» 


ation at the time the member enlisted for Services in 


the Forces o- 


s j e] ; to this presumption 
To define "recorded" as it relates to this presump ’ 


and to Section 13(1)(c), as meaning a record in writing 


containing 


out in the existing Section 2(u) of the Acto 


findings or diagnosis by the authorities set 


2h, 


Presumption: 
Medical 
Condition on 
Knaistment to 


be Accepted 


Rebuttable By ¢ 


Condition 
iagnosed in 


Three Months. 


Medical Record 
Cement ec ip Ak na a A 
Prior a 

Bais time tment _ ° 


Obvious at 
Enitstment . 
Outside 
Saar 3k SRS Be 
Me Lome 
n OPI 


Opinion 


Definition 
of “Ob: ios 


A ee 


Definition of 
"Recorded" 


a ee 
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(24) That the following practices be 


( 25) 


instituted in administration 


of the Act: 


(a) An affirmative reply given by a person at the Aoknowena 


mont 0 
Existence | 
Disability 
b6_Confarm 
by Wedical 

xaminavior 


tima of enlistment in regard to the existence of an 
injury or disease be considered as a record of the 
condition upon enlistment, only if the report of the 
medical examination confirmed that a residual dis- 


ability from the injury or disease existed at that 


time. 


(o) Proof of the existence and contents of a record Proof 
Restricted | 
Produce 8 a 


be restricted to production of the actual record or 
Record of 


where the record is lost by direct evidence from the eee 
person who made it. 
That the effect of these recommendations be retroactive, and 
the Veterans! Bureau be required to review files of persons 
who are refused pensions on grounds of pre-enlistment dis- Recomientaaay 
o be ; 


Retroactive 


ability,.to determine whether or not a new application 
should now be submitted in order to determine whether 


entitlement can now be granted. 
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The issue before your Committee in regard to pre-enlistment di- 
sabilities was to determine whether or not the effect of existing 
legislation or the interpretation thereof represented a justifiable 
denial of rights to applicants generally and more especially to 
applicants whose service was not in a theatre of actual war. 

Fit for Service = Fit for Pension 

This slogan has been widely used to describe the condition that 
a member of the Forces who was enlisted as medically fit should have 
the benefit of an irrebuttable presumption that any condition which 
developed subsequent to his enlistment and while he was in the Forces 
was not of pre-enlistment origin. This proposal was first made in 
representations of veterans organizations immediately following 
World War I = and has been made many times since. 

Your Committee is not prepared to recommend adoption of an irre- 
buttable presumption. There may be evidence brought to light, subsequent 
to the medical examination on enlistment, which would, in fact disprove 
the result flowing from the presumption. 

Your Committee does consider, however, that there are ample grounds 
to warrant the adoption of a rebuttable presumption. This would mean 
that, in the absence of acceptable evidence to the contrary, the member 
would be entitled to the presumption that his medical condition on en- 


listment was, in fact, the condition as shown on his medical examination 


at that time. 
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The United Kingdom legislation contains what is referred to as a 
"provisional presumption" in favour of an applicant where a disability 
or death occurs not later than seven years after the end of war service. 
This presumption is found in Article ), of the Royal Warrant of May 2th, 
1949 x which reads as follows: 


ll. Entitlement where a disablement is claimed or death 
takes place not later than seven years after the 
termination of service. 


(1) Where, not later than seven years after the term- 
ination of the service of a member of the military 
forces, a claim is made in respect of a disable- 
ment of that member, or the death occurs of that 
member and a claim is made (at any time) in respect 
of that death, such disablement or death, as the 
case may be, shall he accepted as due to service 
for the purposes of this Our Warrant provided Tt 
is certified that: 


(a) the disabiement is due to an injury which «= 
(i) is attributable to service: or 
(ii) existed before or arose during service 
and has been and remains aggravated 
thereby; or 


(b) the death was due to or hastened by - 
(i) an injury which was attributable to 
Services or 
(ii) the aggravatior. by service of an injury 
which existed before or arose during 
service. 


(2) Subject to the following provisions of this Article, 
in no case shall there be an onus on any claimant 
under this Article to prove the fulfillment of the 
conditions set out in paragraph (1) of this Article 
and the benefit of any reasonable doubt shall be 
given to the claimant. 


— — wee ce —_ om ca 6 cm oD oO oe oe eo oo 
_ Sa 
—_ ew ow tap em ao ae tan cay 2 -_ man “uS om cp ce) i= ow mS = 
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# Command Paper 7699, 19)9 


a Warrant confers benefits of the Army and Wane Guard. Similar 
enefits prevail for members of the Navy, Airforce and Marines. 


T; 
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(3) Subject to the following provisions of this 
Articie, where an injury which has led to a member's 
discharge or death during service was not noted in 
a medical report made on that member on the commen- 
cement of his service, a certificate under paragraph 
(1) of this Article shall be given unless the evi~ 
dence shows that the conditions set out in that pa~ 
ragraph are not fulfilled. 


(4) In the case of a member of the Territorial or 
Reserve Forces, the provisions of paragraphs 
(2) and (3) of this Article shall not apply to 
any claim made in connection with his service 
as such a member but = 


(a) a disablement or death shall be certified in 
accordance with paragraph (1) of this Article 
if it is shown that. the conditions set out. in 
this Article and applicable thereto are ful- 
Tiled; 


(b) where, upon reliable evidence, a reasonable 
doubt exists whether the conditions set out in 
paragraph (1) of this Article are fulfilled, 
the benefit of that reasonable doubt shall be 
given to the claimant. 


(5) Where there is no note in contemporary official 
records of a material fact on which the claim is 
based, other reiiable corroborative evidence of 
that fact may be accepted. 


The presumption in the British legisiation, where a disablement is 
claimed or death takes place not iater than seven years after the termi- 
nation of service, is considered as sufficient +o decide the claim in 


favour of an applicant unless evidence shows that the injury or death 


P Pree ee Ge Service o > lecislati 
was not attributable to, nor aggravated by, service. The legislation 


to a member's discharge or 


provides that where an injury which has ied 


; ted in the medical report made on that 
death during service was not noted in 11Cé 


P er. 1 
member on the commencement of nis service, the disability or death 


shall be considered as due to service. 


219 


COMMENT 
This presumption may be rebutted by medical opinion, by an admission by 


the member during service, or by determination that the disability was 
incurred during off duty hours. (Note s The British Ministry of Pensions 
legislation does not provide pension under the “insurance principle" as 
under the Canadian Pension Act.) 

The Royal Warrant provides that, where the probabilities are so 
evenly balanced that it is not possible to come to a determination that 
the disability or death was the result of service, the claimant is given 
the benefit of the doubt under Article li, Sub-section 2. 

Where a disablement is claimed or death takes place more than seven 
years after the end of war service, the presumption does not apply and 
the onus of proof is on the claimant, but the claimant is given the 
benefit of a reasonable doubt as contained in the Royal Warrant, Article 
5 (4) which reads as follows: 

Where, upon reliable evidence, a reasonable doubt exists 


whether the conditions as set out in paragraph 1 of this 
Article are fulfilled, the benefit of that reasonable 


_ doubt shall be given to the claimant. 
The interpretation placed upon the "presumptions" clause (Arcicle 
3(3) ) was explained before the Canadian Parliamentary Committee on 
Veterans Affairs in 19),6 ™ by Mr. Il, Parker, Permanent Secretary of the 


British Ministry of Pensions, as follows: 


"The proper interpretation to be placed on that clause 

has recently been the subject of a pronouncement by the 
High Court, which has said that the correct interpretation 
is as follows. If a man is accepted for service ina 
certain medical category, there is a presumption? that at 
the time of his acceptance he was fit for the kind of 
Service demanded of a man in that category, and that in 
the event of his discharge subsequently on medical grounds 
due to deterioration in hiss health there is a presumption 
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that the deterioration was due to service. The High 
Court went on, however, to say that the presumption is 
not a compelling presumption but a provisional one. 

In other words, translating the legal language into 
what is more or less everyday language, what they said 
was that the presumption is not an irrebuttable pre- 
sumption but is a presumption which can be rebutted, 
given that certain circumstances are satisfied. They 
said that the presumption is not a compelling presumption 
but a provisional one, and that in order to defeat the 
claim the evidence had to show a real preponderance of 
probability that the condition was not aggravated by 
war service. Put in other words, the presumption can 
be rebutted provided there is good and sufficient 
evidence to do it. 


The United States Code of Veterans Benefits provides what is called 


a "presumption of sound condition" which reads as follows: 1 


ali: 


Presumption of Sound Condition 


For the purposes of Section 310 (basic entitlement) of 
this title, every veteran shall be taken to have been 
in sound condition when examined, accepted, and enrolled 
to service, except as to defects, infirmities, or dis- 
orders noted at the time of the examination, acceptance, 
and enrollment, or where clear and unmistakable evidence 
demonstrates that the injury or disease existed before 
acceptance and enrollment and was not aggravated by such 


service. 


The United States Code sets out certain specific presumptions for 


veterans who served 90 days or more, to the effect that certain diseases 


which develop in an extent of 10% or more after separation from the ser- 


vice shall be considered to have been incurred or aggravated by service, 


notwithstanding there is no record of evidence of such disease during 


the period of service. These include: 


' (1) A chronic disease within one year; 


(2) A tropical disease and disorders arising therefrom 


within one year or where incubation commenced during 


service $3 
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(3) Active tuberculosis within three years; 
(,) Multiple sclerosis within seven years; 

These presumptions are rebuttable where there is evidence to esta- 
blish that an injury or disease which is a recoznized cause of any of 
them has been suffered between the date of separation and the onset of 
the disease or where the disability is due to the veteran's own wilful 
misconduct. 

The presumption clauses in the pension legislation of the United 
Kingdom and the United States were studied, particularly in view of the 
frequent references made to these presumptions in evidence of those 
appearing before your Committee. These presumptions differ considerably 
from that being recommended herein, and they would not be applicable to 
the differing conditions of service in the Canadian Forces, and to the 
provisions of pension legislation. 

The references to the British and United comes legislation are 
included herein as information only, and have no direct bearing on the 
recommendations of your Committee, 

Presumption Clause 


The recommendation of your Committee is that the Pension Act should 


provide the applicant with a "built in" presumption that the Government 


will accept his condition, as it was determined by medical examination 


on enlistment, unless: 


1. The condition was. diagnosed within three months 
of enlistment. 

2. The condition was obvious on enlistment. 

3- There was a pre-enlistment record of the condition; 
or 

4. There is medical evidence within the intent of the 
Act to rebut this presumption. 
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Presumption Clause 

Your Committee notes the comment of the Deputy Chairman of the Pen- 
sion Commission (see page 212 hereof) to the effect that, in so far as ap- 
plicants who served in a theatre of actual war are concerned, a presumpe 
tion of ve nature "would not change or add to the entitlement in a 
single eat x. (The presumption to which Mr. Mutch referred was to the 
effect that an injury or disease would be presumed to have occurred sub-= 
sequent to enlistment, unless its existence had been recorded on medical 
examination prior to enlistment. ) 

Any presumption as to pre-enlistment condition would be applied 
before the adjudicating body considered benefit of the doubt. It may well 
be that in many cases a benefit of the doubt could ultimately lead to 
the same result as would the application of the presumption. The presump- 
tion would apply on the first consideration of the application. It would 
relieve the applicant from the initial oms as to all matters of pre- 
enlistment origin not on his documents. If evidence within the exceptions 
was produced he would know what he had to meet. If it was not, the case 
would proceed with the Commission free from any requirements to refuse 
or make a peaudat oa from pension because of evidence of a pre-enlistment 
condition. 

In many instances the benefit of the doubt would not apply at this 
In ary event it would not serve to assure the applicant that the 


stage. 


decision would inform him as to the nature of the evidence relied on in 


determining his condition as pre-enlistment. Application of the presump- 


tion should serve to give this assurances Your Committee considers that 


this presumption should apply to all applicants regardless of where 


they served. 
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Presumption Clause 


The provision that no deduction would be made for a pre-enlistment 
disability (with certain peeseceua) for those who served in a theatre 
of actual war was enacted in 1919 on the understanding that a member 
of the Forces who reached a war area was entitled to a presumption that 
a member of the Forces who reached a war area was entitled to a presump=- 
tion that he was physically fit on enlistment. 

It seems that the decision in 1919 to limit this benefit to those 
who served in a theatre of actual war was in the form of a compromise. 
The Board of Pension Commissioners, which at that time was responsible 
for administration of disability pensions, had recommended that pensions 
be payable whenever a disability became apparent more than three months 
after enlistment. This, in effect, would have given the applicant a pre- 
sumption that, unless a condition became apparent within three months 
of his enlistment, the Government would accept his conanenne as that shown 
in his medical examination on enlistment. This ieee es would be ex- 
tended to all applicants, regardless of the area of their service. The 
recommendation was not accepted, presumably on the grounds that the me~ 
dical examination on enlistment was not sufficiently complete to determine 
the existence of a disability. Hence, the compromise was reached that 
the criterion should be whether or not he was fit enough to serve ina 
theatre of actual war. | 

The Pension Act has not changed materially in respect of pre-enlist- 
ment disabilities since 1919, although there have been minor revisions 
concerning the type of evidence required Be side that a disability was 
of pre-enlistment Origin. The remarkable fact ie that the controversy 


concerning this area of our pension administration has remained relatively 
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Presumption Clause 


concvant for more than 4S years. In view of the legislation the problem 
is two-fold: 


Persons who served in a theatre of actual war: For 
these 1t is contended that there should be a rebut- 
table presumption that medical condition was as shown 
on enlistment, This group is entitled to the benefit 
of Section 13(1)(c) which prohibits deduction for pre- 
enlistment disability (except under certain conditions). 
However, before becoming entitled to the benefit of 
Section 13(1)(c) the applicant mst qualify under 
Section 13(1)(a) by showing a disability existed 
during service. This means that even though the Act 
contains special benefits for veterans who served in 
a theatre of actual war under Section 13(1)(c) this 
benefit cannot apply unless the veteran can establish 
entitlement, in the first instance, on the basis that 
his condition was of pre-enlistment origin and was 
aggravated by service. In this type of case the 
Pension Commission cen rule that the entire condition 
was of pre-enlistment origin and was not aggravated 
by service, with the result that no pension would be 
granted. 


Persons who did not serve i121 a theatre of actual war: 
Where the Pension Commission rules that a condition is 
of pre-enlistment origin, the result for the veteran 
who did not serve in a theatre of actual war is refusal 
of pension, even though the medical documents on enlist- 
ment may have contained no evidence of the condition, 
If the Commission rules that the condition, thougu of 
pre-enlistment origin, was aggravated by service, an 
arbitrary decision respecting the degree of disability 
which existed is arrived at, and a deduction is made 
from the total degree of disability as this class of 
veteran does not have the benefits extended under 
Section 13(1)(c). This is so, only because he iid 

not serve ina theatre of actual war. 


Your Committee considers that the applicant is entitled to the pre- 


sumption that his medical examination on enterins the forces was, in fact, 


an accurate reflection of his medical condition at that time. One desi- 


rable result of legislation to this effect would be that the Pension 


Commission would have to disclose the evidence used as a basis for a 


ruling that a condition was of pre-enlistment origin. 
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Presumption Clause 


Persons not familiar with pension adjudication might conclude that, 


although there is no presumotion written into the Act, the effect of 
Section 70 (Benefit of the Doubt) would be sufficient to guarantee that 
pension be not denied unless the Pension Commission has sound evidence 
of the existence of a pre-enlistment disability. 

Your Committee does not suggest that the adoption of a presumption 
clause in the Act would necessarily chanze the grounds upon which entitle- 
ment can be granted. As the Act is written now, the applicant is entitled 
to pension if there is atte ibutability or aggravation. If there was a 
pre-enlistment condition, the State cannot be held responsible for payment 
of that portion of the disability considered to have been in existence 
prior to enlistment, with the added stipulation that if the man served in 
a theatre of actual war, a deduction for the pre-enlistment portion can 
be made only if the Commission can show that the condition was recorded on 
medical examination prior to eiaeenene or if the condition was obvious at 
enlistment. 

Your Committee does consider, however, that this presumption in the 
Actwould clarify the ground rules under which an application is conside= 
red in the sense that the appilear’. would be entitled to the presumption that 
his condition was as shown in his enlistment documents. In other words, 
one result of the adoption of the presumption would be to alter and cla- 
rify the procedure. 

Without this presumption the applicant claiming pension for the type 
of disability which can develop from boyhood injury, or which is usually | 
regarded as congenital or developmental, must contend with an understand- 


able tendency on the part of pension adjudicators to consider these con- q 


ditions as pre-enlistment origin. 
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Your Committee is of the view that the spirit and intent of the 
Pension Act requires a reversal of this Situation. All such claims would 
be approached from the standpoint that, unless there is specific evidence 
to the contrary, the condition was not pre-enlistment. 
The suggestion of your Committee that the applicant is entitled 
to this form of presumption is based on the fact that, at the time of 
enlistment, the State assessed his medical condition. Persons applying 
for enlistment in the Armed Forces mst rely entirely upon the medical 
staff engaged by the Government. They have no control over the type 
of medical examination or the methods used, and they are not entitled 
to see the results of that examination or to know the contents of 
their documents. 
Your Committee has noted the evidence given by the Chairman of 
the Pension Commission concerning the type of medical examinations given 


on enlistment. Mr. Anderson stated as follows: 


The question then boils down to a simple difference of 
.interpretation by the Commission and the Legion officers. 
The briefs suggest that if the examining medical officer 
does not make mention of the disability during the me- 
dical examination prior to enlistment then the condition 
could not have been obvious. The suggestion goes even 
further by stating that if the medical examiners says the 
disability is apparently not very important, then the di- 
sability cannot be considered as pre-enlistment. 


[he facts, however, show a different picture. During the 
war emergency recruiting officers were given certain quotas 
to meet. Recruiting and examining officers were well aware 
of the fact that few, if any, volunteers were perfect phy- 
sical specimens. If they. chose to reject every volunteer 


because of some minor disability they would have enlisted 
very few men indeed. There was a war on. Nen were needed 
and if minor disabilities such a9 Mari AOne (ee us. haemor- 
rhoids, bronchitis, etce, were going vo interfere with 
the winning of the war, then they must be disregarded, and 
disregarded in manv cases they were. There was always 
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something a man with psoriasis, or varicose veins, or 
haemorrhoids, could do to help the war effort, and many 
of the men who had these disabilities did an excellent 
job. They did not necessarily mean, however, that their 
disabilities were not pre-enlistment. In most cases 
such disabilities were recorded at the pre-enlistment 
medical examination. In other cases they were Lyi face, 
obvious to the eye of an untrained observer, but were 
not recorded even though the volunteer himself admitted 
having the disability. One does not have to be a doctor 
to recognize varicose veins, psoriasis, or deafness. 
Also if the man admits that he has had any of these con- 
ditions, for many years prior to enlistment, surely one 
cannot argue logically that the condition is not jpre= 
enlistment. After all the Commissioners are expected 

in their days! work to use common sense and the real 
question here surely is, did the man, or did he not 

have this condition before he enlisted? 


Your Committee realizes that there was a disparity in the standards 
of examination from time-to-time, place-to-place, service-~to-service and 
unit-to-unit. The question here, however, is one of responsibility. It 
cannot be said that the applicant was in any way responsible. In your 
Committee's view, if records are faulty, limited or unavailable, the ap- 
plieant should not be penalized. The State shonld accept the verdict 
of that medical examination, regardless of the circumstances under which 
it was carried out. This view is subject to some qualification. There 
should be a reasonable hiatus following enlistment during which a medical 
condition could have been diagnosed; otherwise the presumption should be 
that his condition was that as shown on his documents at enlistment un- 
less it was obvious, or was recorded on medical examination prior to en- 
listment. 

Your Committee noted that the original recommendation of the Board 
of Pension Commissioners in 1919 contained a three month "waiting" period 
during which a condition would have to become apparent, otherwise no 


deduction would be made from pension for any portion of disability which 
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was of pre-enlistment origin. This three-month period was suggested to 
overcome any objection that the medical examination on enlistment was 
faulty. 
Obvious at Time of Enlistment 
Section 2(q) of the Pension Act defines "obvious" as that which would 
be apparent, clear, plain, evident or manifest to the eye, ear, or mind 
of an unskilled observer on examination. The Pension Commission, under 
date of November lst, 1948, (see page 167 hereof) interpreted this in the 
applicant's favour, by holding that it is applied to the disability or disa- 
bling condition only at the time of his becoming a member of the Forces. 
Your Committee recommends that the definition of "obvious" in the Act 
be amended to make it clear that it relates to the time of enlistment. By 
placing this definition in the Act it would apply to Section 13(1)(a) in 
the same manner as it now does to 13(1)(c). lence the member who did not 
serve in a theatre of actual war would have the benefit of this interpretation. 
Your Committee received some complaint to the effect that the Commission 
was applying an overly-strict interpretation to the meaning of "obvious" in 
the Act. Your Committee considers that no legislativ2 amendment would im- 


prove the situation. The Commission mst necessarily have discretion in ad- 


judging whether or not a condition was obvious. 
Recorded on Medical Examination Prior to Enlistment 
Your Committee finds that the Pension Commission may be placing undue 


emphasis on the possible existence of a pre-enlistment condition, based on a 


record of a medical examination prior to enlistment. The Act provides in 


Section 2(u) that this medical examination includes both an examination prior 


to enlistment and medical proceedings at the time of enlistment. This poses 


two separate problems. 
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area. On one hand the Pension Commission must consider any genuine re= 
cord as an indication that a pre-enlistment condition did exist. On the 
other hand, care must be taken to ensure than a casual visit to a doctor's 
office, or a hastily-considered answer to a medical questionnaire, should 
not necessarily be regarded as proof that a medical condition existed. 
Your Committee considers further than an entry by itself is of no value 
in determining the existence of a pre-enlistment disability, and the Act 
should be amended to provide that the only effective record would be do- 
cumentary evidence which indicates definite findings or diagnosis of the 
injury or disease. Your Committee is of the opinion, however, that a 
record which shows only symptoms is not necessarily a reliable indication 
of the existence of a pre-enlistment condition. Hence your Committee has 
recommended that the meaning of "recorded" shall be limited to situations 
where there are findings or A eee | 

Medical proceedings at time of enlistment: Your Committee agrees that 
a condition recorded at time of enlistment should be considered as a pre-~ 
enlistment condition and has made no recommendation in this regard. Your 
Committee suggests that extreme care be taken to ensure that proper inter- 
pretation is placed upon replies given by enlistees, and recommends that 
anaffirmative reply, by itself, concerning the existence of an injury 
or disease prior to enlistment, should not constitute a record unless the 


examining doctor made a specific entry regarding the disability. 
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The policy of the Pension Commission is that, where a record of a 
pre-enlistment disability has been lost or destroyed, satisfactory evi- 
dence of that record can be considered. This was decided at the general 
meeting of the Commission of December 23rd, 1952, to which reference has 
already been made.* This decision is stated in broad terms. It is the 
view of your Committee that where the actual record is not available, the 
resorting to other forms of proof as to its existence and content should be 
restricted. Records relied upon should be confined to those listed in 
Section 2(u) of the Act and, where these or authenticated copies of them 
are not available, resort should not be made to information supylied by 
anyone other than the personwho was initially responsible for the prepa- 
ration of the record. For example, reports of field investigators para- 
phrasing the comments of a physician should not be acccpted. In such case 
the minimal requirement should be a statement from the physician himself, 
in writing. 

It should be apparent also that a statement of this nature should be 
clear, comprehensive, and unequivocal if it is to be used as a basis to 
dislodge the presumption. In all matters pertaining to the record of a 
pre-enlistment medical condition, the existence of which can disqualify 
an applicant from full pension, the evidence should be available for exa- 
Your Committee does not consider that the presumption should be 


mination. 


rebutted by an imperfect recollection of a medical or other witness con- 


cerning the existence of an old condition. 


eee eee ee 
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* See page 168 hereof 


231 


COMMENT 


Review by Veterans! Bureau 


Your Committee is aware that, in many conditions for which applica- 
tion is made some 20 years after service, it could be difficult to esta- 
blish attributability to or aggravation by service. Notwithstanding, 
such cases are entitled to the full benefit of the Act. In suggesting 
the enactment of a presumption in the legislation your Committee has alt 
veterans in mind but realizes in practice it will have a wider applica- 
tion to World War II applicants who were turned down in the years imme- 
diately following World War II, on the grounds of a pre-enlistment condi- 
tion. Accordingly, your Committee has suggested that this presumption 
be retroactive, and that all files where pension was refused on the basis 
of pre-enlistment disability be reviewed by the Veterans! Bureau at an 
early opportunity. he it is not practicable to forecast the amount of 
additional work that this will entail, power should be given to the 
Veterans' Bureau or other competent authority to assign priorities, and 
thus control the workload, if necessary. 

Regular Force Service 

The recommendation regarding a presumption applies to members of 
the Regular lorce. * There are strong grounds for a presumption for 
these categories, that their medical condition was as shown on enlistment 
documents. Since their recruitment was not in a time of a national 


emergency (except for wartime enlistments) their medical examinations 


should have been thorough. 


24 
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The presumption would not be applicable, in the case of the Regular 
and Reserve Forces, in the same degree as for members who served in war 
time. The pensionability of the former is restricted to injury or 
disease, or aggravation thereof, where the disability or death arose out 
of or was directly connected with military service. The pensionability 
for members tio served in war time is covered by the "insurance principle" 
which means that death, disability or aggravation thereof need only to 
have been incurred during military service to be pensionable. 

Accordingly, in respect of members of the Regular Force, it must 
be shown that the disability or death was in some way connected with 
service. In cases of disease particularly, pension entitlement cannot 
be granted to the same extent as for members who served in wartime, in 
whose cases it is necessary to show only that a disease had its origin 
during the service, regardless of whether or not it was caused by service 
conditions. 

Notwithstanding, the presumption should apply to members of the 
Regular Force. Your Committee has recommended a replacement of the words 
"arose out of" and "was dipantiycaomuaeted with" by the words "related 
to" as it applies to pensionability for members of the Regular Force. * 
Where the pension adjudicators are deciding whether a disability or 
death was "related to" military service, the presumption clause would 


apply in the same way as in adjudication of pensions for members who served 


in wartime. 


» See Volume II, Chapter 12 on Regular Forces. 
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It would appear that one of, the largest, "grey areas" in 
respect of adjudication of applications under the Pension Act is that 
involving the non-theatre of actual war applicant who was certified on 
enlistment as medically fit, and who subsequently was found to have a 
disability of the type generally considered to be of insidious onset, 
of congenital origin or of the nature which develops with the ageing process, 

A large body of medical opinion indicates that such conditions would | 
have developed regardless of service. Understandably, there seems to be a 
tendency within the Pension Commission to find that these disabilities could 
not have been attributable to service, leaving only the possibility that 
they may have been aggravated during service. Where an "aggravation" ruling 
is given, the applicant who did not serve in a theatre of actual war has his 
pension reduced to that portion of his disability which the Pension Commis~- 
sion considers was aggravated by service. The applicant who served a a 
theatre of actual war may still be penalized by ieee of this nature, 
but he does have the protection of Section 13(1)(c) which states that, unless 
the disability was obvious or was recorded on medical examination prior to 
cnlistment, no deduction may be made for any degree of the disability which 
may have existed prior to his service in the war in which his overseas servic 
occurred. 

The presumption proposed herein would in no way affect the application ° 
Section 13(1)(c). -If a presumption concerning pre-enlistment disability is 
successfully rebutted by evidence other than that the condition was obvious 
at enlistment, or was recorded on a medical examination prior to enlist- 


ment, the applicant would still have the benefit of Section 13 (1) (c), 
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in that no deduction would be made from his pension as a consequence of that 
part of the disability is ruled as being of pre-enlistment origin. 

As an illustration, a veteran who served in a theatre of actual war 
might apply for a pension for a condition which was not shown on his en- 
listment documents as having any residual effect in ee If the presump- 
tion that his docurents were Re eed. in this respect is rebutted by ac- 
ceptable medical opinion, the presumption would not apply in his favour. 
The adjudicating body could then proceed to rule that, although the con- 
dition was pre-enlistment, there was some ageravation thereof during ser- 
vice. At this point the applicant, having served in a theatre of actual 
war, would have the benefit of Section 13(1)(c). That is to say, he would 
be entitled to full pension, even though the condition was only aggravated 
by service, unless in addition to the rebuttal evidence, there was a 
written record of a finding or diagnosis on medical examination prior to 
enlistment, or unless the condition was apparent, clear, plain, evident 
or manifest to the eye, ear, or mind of an unskilled observer on exami- 
nation at time of enlistment. 

As a matter of clarification, your Committee suggests that it is 
erroneous to refer to Section 13(1)(c) as a presumption. The index in 
the Pension Act lists this Section under the heading "Presumption - 
physical fitness". It is realized that this Section came into being as 
an alternative to providing the applicant with presumption that there 


was no pre-enlistment disability unless it was shown on his service do- 


cuments at enlistment. 


The Section has not been used, however, as a presumption, but rather 


as a clause to be applied at the conclusion of a case, when it is decided 
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that there was pre-enlistment disability in spite of the absence of any 
finding to this effect in the medical examination on enlistment. The 
effect of the clause is to provide a concession for the man who served 
in a theatre of actual war, so that no deduction would be made from his 


. ° 2 | . o 
pension unless the condition was"obvious" or was"recorded' in the meaning 


of the Act. 


To remedy the situation in regard to pre-enlistment disabilities, 
your Committee considérs that it is necessary to go to the root of 
the problem, which is the lack of a basic presumption that his medical 
condition was that shown in his medical examination on enlistment. 

The adoption of this presumption in the legislation, which would be 
based on the medical documents on enlistment controlled by the state, 
would relieve the applicant of an onus he should not bear. This would 
assist the non-theatre of Seal war applicant in a fair and just way. 
It would also benefit the applicant ie served ina theatre of actual 
war because the presumption would assist in establishing his claim under 
Section 13(1)(a) to basic entitlement in regard to attributability or 


aggravation in that the ground rules would be more in his favour. 
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BuNitFiT OF THE DOUBT 
GANGRAL 
Section 70 of the Pension Act is generally referred to as the 


"benefit of the doubt" section. It reads as follows: 


70. Notwithstanding anything in this Act, on any application 
for pension the applicant is entitled to the benefit of 
the doubt, which means that it is not necessary for him 
to adduce conclusive proof of his right to the pension 
applied for, but the body adjudicating on the claim shall 
draw from all the circumstances of the case, the evidence 
adduced and medical opinions, all reasonable inferences 
and presumptions in favour of the applicant. 


This Ssetion has bein the subject of considerable discussion before 


your Committee and in other cuarters over many years; therefore it is 


dealt with at length in this report. * 


REPRESENTATIONS AND EVIDENCE 
The Sir Arthur Pearson Association of the War Blinded 
In its brief this Association stated its dissatisfaction con- 
cerning the failure of the Pension Commission to apply the benefit of 
the doubt in decisions of the Pension Commission in regard to consequen- 
tial disabilities.' This dissatisfaction referred to claims for entitle- 
ment for illnesses which the Association claimed were due to "frustrations, 
lack of recreational outlets and the nervous tuned-in tension that a blind 
person travels under every waking minute of every day." 
This group recommended :* 
That action be taken to emphasize the responsibility 
of the Canadian Pension Commission in their adminis- 
tration of Section 70 of the Pension Act so that all 


reasonable inferences and presumptions shall be drawn 
in favour of any applicant for pension. 


# The application of this Section bv the Pension pieced. sr is explained 
later in this chapter. ( See pages 256 to 28? sarents 
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Comment: The benefit of the doubt Section, No. 70 of 
the Pension Act, was incorporated nearly 30 years ago 
to overcome difficulties of applicants for compensa- 
tion in respect of disabilities related to war service. 
The omis of proof lies on the claimant, while the 
Government of Canada is custodian of the records. Many 
of the original records are missing as a result of 
enemy action, accidents in transit, human error, etc. 
Most of the First War and many of the Second War vete- 
rans now encounter difficulty in obtaining evidence. 
It is therefore imperative that full weight be given 
to their rights under Section 70. 


Mr, J.C. Lundberg, speaking for the National Council, referred to 
the general type of case where leading medical specialists had given 
an opinion in support of me application for pension entitlement but 
where the Pension Commission accepted the opinion of the "Commission 
doctor" and refused to grant entitlement. 

Toronto and District Ex-Servicemen's Advisory Committee 

This group expressed the view that the benefit of the doubt clause 
was not being properly used by Appeal Boards of the Pension Commission 
and that the Commissioners do not appear to give favourable decisions 
in many cases where there is a great deal of doubt. 

They were apparently satisfied with the wording of Section 70 of 
the Pension Act but claimed that the intent of Parliament was not being 
followed in decisions of the Pension Commission. In illustration, they 
referred to the typical situation where a member, having been found 
medically acceptable on enlistment, was later found to have a disability, 
and entitlement was refused on the ground that the disability was of 
pre-enlistment origin. It was suggested that an official interpretation 


of the Section be issued for the guidance of veterans organizations. 
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Fong Kong Veterans Association 


In a prepared brief this Association requested: * 

That the Canadian Pension Commission be given clear instructions 
to carry out the provisions of Section 70 and give in all cases 
their most careful consideration to the evidence presented, 
particularly the opinions of medical specialists. 

This group made particular reference to rulings of the Canadain 
Pension Commission as to disabilities of pre-enlistment origin and 
submitted the following: 

There shall be a presumption that an applicant's 
condition as recorded on his acceptance as a member 
of the Forces was in fact his condition at that time, 
and that any subsequent deterioration during service 
was due to such service. 

Mr, Robert Lytle, a member of the delegation, stated that the 
meaning of the Section was that "if the Commission lacks evidence to 
the contrary he (the applicant) should be given the benefit of the doubt", 
He stated further that, due to the difficulty in obtaining medical re- 
cords, the man should not have to provide conclusive evidence. He 
expressed the view, also, that the benefit of the doubt should apply 
to apsessnents ; particularly where such were being appealed at a hearing 
conducted by one or more Commissioners under Section 7(3) of the Act. 


This group requested that the benefit of the doubt should be 


clarified and applied in a more generous manner in adjudication of 


pension applications. 
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Canadian Corps Association 


Mr. E. J. Parsons; speaking for this group, expressed the opinion 
that the benefit of the doubt had not been fully applied in cases being 
adjudicated by the Pension Commission and suggested that "any reasonable 
doubt existing in the mind of an ordinary individual should be made the 
basis of favourable adjudication by the Commission". 

With regard to the question of onus of proof, he took the view that 
the Section should assist the applicant in respect to the nature of the 
evidence he would be required to produce. He referred to the case where 
there was no record in the service documents as to the accident or illness 
but where medical and lay witnesses could be used, if available, and affi- | 
davit evidence would be acceptable. In other words, the purpose of the 
section included that of relaxing the strictness of the requirements of 
proof. 

Mrs. Shirley Heesaker, Secretary of the Canadian Corps Agsociation, 
expressed the opinion that the benefit of doubt clause implied that con- 
clusive proof was not necessary, that this section of the Act provided 
the Commission with some latitude, and that, if the part of the section 
which stated the applicant did not have to "adduce conclusive proof" were 
left out, the section would be improved. As an alternative, Mrs. Heesaker 
felt that the proof required by the applicant should be "reasonable or almost 


conclusive". 


The following exchange is quoted in further explanation of the inter- 


pretation of "conclusive": 9 
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Judge Lindal: You said something a moment ago which I 
thought was very phiehe Meant, you used the words "almost 
conclusive", 

Mrs. Heesaker: Yes, sir. 

Judge Lindal: Now, you haven't got conclusive evidence, 
and the words "almost conclusive" came to you; in other 
words, if those words were in there, you might draw the 
inference that if you haven't got conclusive proof you 
must have almost conclusive ‘proof, and is that too 
strong? 

Mrs. Heesaker: That is right. 

Judge Lindal: That is the inference as she drew it. 


I thought it was very significant. 


Army, Navy and Air Force Veterans in Canada 


The brief of this Association a ee ene 


That action be taken to emphasize the responsibility 

of the Canadian Pension Commission in their administra- 
tion of Section 70 of the Pension Act so that "all 
reasonable inferences and presumptions" shall be drawn 
in favour of any applicant for pension. 


Comment: The "Benefit of the Doubt" section, No. 70 in 

the Pension Act was incorporated some 36 years ago to 

overcome difficulties of applicants for compensation 

in respect to war service. The onus of proof was on 

the claimant, while the Government of Canada was custo- 

dian of records. Frequently records were missing due 

to enemy action, accidents in transit etc. At the 

present time the applicant for a Sah EF VE IDENG REE ITEM 

encounters difficulty in obtaining evidence. Invariably 

evidence from fellow-ex-servicemen and from non-medical 
in Canada is treated lightly, if not wholly 

ignored, the assumption being that there is influence 

by some relationship with the claimant. Furthermore, 

very often men were wounded in the front line or injured 

when no doctor was present. There has also been such 


ciraimstances as doctors in the dressinz stations having 


, + =i! “ 
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been killed, records not having been kept, lost or blown- 
up in transit to headquarters. An indication that the 
wishes, of the Canadian Parliament was not being carried 
out, was demonstrated in the House of Commons when over 

30 members of Parliament expressed the opinion that the 
true intent of Section 70 as established by the Government 
of Canada was not being adhered to. It has also been 
noted that when medical evidence on behalf of the appli- 
cant are obtained and presented as evidence, such evidence 
is disregarded in favour of opinions given by the medical 
men on the staff of the Canadian Pension Commission. We 
advocate that the full weight of the "Benefit of the Doubt" 
be given in the applicants rights under Section 70. 


Mr. J. Ewasew, Dominion Vice-President, expressed the view that the 
principle of the benefit of the doubt was stated in the first half of 
the Section, which reads: 

Notwithstanding anything in this Act, on any application 
for pension the applicant is entitled to the benefit of 
the doubt, which means that it is not necessary for him 
to adduce conclusive proof of his right to the pension 
applied for. 

He felt that the second part of the Section was a directive to the 
body adjudicating the claim wherein it stated: 

But the body adjudicating on the claim shall draw from 
all the circumstances of the case, the evidence adduced 
and medical opinions, all reasonable inferences and pre- 
sumptions in favour of the applicant. 

He suggested that the clause would be "stronger" if the two parts 
were joined by the conjunctive "and" rather than "but". In clarifica- 
tion of his interpretation, Mr. Ewasew stated that the first part of 
the section revealed the right to pension and that the second part 
"instructs the Commission" that it shall go further than the evidence 
and mst take into consideration the medical opinions. Mr. Ewasew 


expressed the view that the words "conclusive" should be deleted from 


the benefit of doubt section and replaced by the words"preponderance of". 


ie 


Representations and Evidence 
In explanation, he said there should be "no graphical forma whereby 
his (the applicant's) evidence mst equate with that of the Commission 
or contra". He sugsested that the benefit of the doubt clause was 
"put there for a situation precisely after the credibility situation 
is over with, to help that veteran who finds himself in a situation 
standing under circumstances over which he never had any control, to 
provide the proof which otherwise would be required by the Commission". 
In further explanation of his view, Mr. Ewasew went on to say that 
the benefit of the doubt clause should operate when "the scales are ba- 
lanced" and "when you are in a situation you can't be either left or 
right from the balance, or the evidence is set off, and against that 
there is equal evidence, and that is expert evidence, and Section 70 
comes to his assistance and it has not been done so in the past", ! 
He was of the opinion that the applicant mst make a prima facie case 
and then "the onus would shift to the Department" and “unless the 
Department... can show conclusively that he is not entitled to it he 
should get that pension by virtue of Section 70, if it applied" .® 
He referred also to pre-enlistment conditions and stated that where a 
man was found medically fit on enlistment and was discharged with a 
lower category a special application of the benefit of the doubt would 
apply. 


The Royal Canadian Legion 


2b) 


A large portion of the Royal. Canadian Legion submission was devoted to 


Sllustrations of the application of Section 70. It stated: 9 
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We do believe, however, that proper application of 
Section 70 will resolve all problems arising under 
Section 13(1)(a) and 13(2), and will significantly 
reduce the need for implementation of the maximum 
provisions of Section 31 and 2. 


The brief referred to a report adopted at the Legion Biennial 
Convention in 1960 which stated that there were a number of ways in 
which the Commission could "improve its operations and bring them in 
line with the intended purpose of the Statute". One of these, stated 


in the report, read: !° 


(0) Proper use of the 'Benefit of the Doubt! clause: 
The Commission interprets this to mean that the veteran 
must create the doubt. The latter portion of the clause 
(Section 70) places upon the Gommission the responsibi- 
lity of drawing all reasonable inferences and presump- 
tions in favour of the applicant and removes from him 
the necessity of conclusive proof of his right to pension. 


In the brief it was suggested that the Pension Act should be inter» 
preted in accordance with the provisions of Section 15 of the Interpre- 
tation Act !! which reads as follows: 


Every Act and every provision and enactment thereof, 
shall be deemed remedial, whether its immediate purport 
is to direct the doing of any thing that Parliament deems 
to be for the public good, or to prevent or punish the 
doing of any thing that it deems contrary to the public 
good; and shall accordingly receive such fair, large and 
liveral construction and interpretation as will best en- 
sure the attainment of the object of the Act and of such 
provision or enactment, according to its true intent, 
meaning and spirit. 


The Legion brief suggested that the interpretation of Section 70 
appeared to be the crux of most of the problems arising in the adjudi- 


cation of claims. It referred to delays which the Legion considered to 


be caused by a reluctance on the part of the Commissioners to make use 


of Section 70 until the Appeal Board stage of adjudication. The brief 
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also referred to what it termed "a great divergence of opinion" within 
the Commission regarding the interpretation of this section of the Act. 
Reference was made to the interpretation of the legislation given 
by the Deputy Chairman before the House of Commons Committee on Veterans 
Affairs on April 9th, 1959. % It was claimed that this interpretation by Mre 
Eutch was "contrary to the legislation which clearly states that the body 
adjudicating shall draw all reasonable inferences in favour of the ap- 
plicant." The Legion stated: ! 
This Section spells out what is meant by the phrase 
"benefit of the doubt". Our interpretation of the 
legislation is that the applicant is not called upon 
to prove his case absolutely, but upon presentation 
of a prima facie case the Commission mst draw from 
(1) all the circumstances of the case 
(2) the evidence adduced 


(3) the medical opinions 


all reasonable inferences and presumptions in each 
instance in favour of the applicant. 


The brief cited a number of cases, most of which have resulted 
in entitlement being granted at Appeal Board, stating the belief 
"that this strengthens our contention that these claims should have 


been granted mich earlier. The net result of this has been that the 


pensioners have lost, and the State has saved, thousands of doltars™, 
The Legion also cited a number of cases illustrating what it 


termed "unexplained delays". 7 


The brief referred to a report of the Veterans! Bureau of the 


Department of Veterans Affairs which indicated "entitlement was conceded 


wholly or partially in approximately of 0% of claims considered at 


appeal reaching a high in excess of 50% for the fiscal year 1961-62," 


in mle aa ee ee a a ee OE a as 
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* See page 306 hereof. 
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The Legion claimed that these figures indicated "innumerable cases are 
not considered carefully enough in the Board Room", (when the decisions 
in regard to initial or second or renewal hearing are made). '4 

Mr. Donald M. Thompson, Dominion Secretary of the Legion, referred 
to the explanation given by the Pension Commission to the effect that 
an Appeal Board was sometimes necessary before entitlement could be 
granted because of the need for an opportunity to judge the credibility 
of witnesses. He told the Committee that the legion appreciated that 
this could be true where the records were vague and incomplete, but 
would not necessarily be the case since World War II because "records 
were usually well-documented". 

The Legion brief referred to the application of Section 70 to 
claims arising from military service in peacetime, stating the view 
that "the problems arising from Regular Force claims can be overcome 
by a more effective application of Section 70". A number of cases were 
cited. 

Reference was made, also, to the difficulties arising out of 
denial of pension by reason of a pre-enlistment disability. Such diffi- 
culty could be overcome by a more generous interpretation of Section 70. 

In general discussion regarding the benefit of the doubt, Mr. Thompson 
Stated that the Legion did not believe that this clause should be inter- 
preted on the basis as claimed by Mr. Mutch, "that is to say, doubt must 
first of all be créated then reasonable inference drawn". 

Mr. Thompson expressed the view that "the purpose of its beinz there 
is to create a favourable climate for the applicant, a state of mind. That™ 
should really be the basis of operation, of the Commission as they consider | 


Seon: shen Pf ova dence ; (medical opinion, and not as the Deputy Chairman 
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has pointed out here, after there is a doubt they then shall draw 
reasonable inferences in favour of the applicant". Later, in his 
evidence, Mr. Thompson stated: #6 


It would seem reasonable to us in approaching the case 
that in reviewing the evidence, the medical opinions, 
that all of this should be looked at in a generous Way, 
and early on, I would submit, there is no doubt because 
there has been no decision made and if these thines are 
looked at in a positive way rather than in a negative 
way, then Section 70 applies throughout the consideration, 
but if we take the Deputy Chairman's interpretation and 
wait until you have the doubt and then apply the reason- 
able inferences, we suggest this is not the way the word- 
ing of the Act is written and to us it is clearly stated 
what the meaning of the benefit of the doubt is. 


uae Peon aen expressed the view that the applicant should be 
required only to present a prima facie case. At this point the Pension 
Commission, looking at the evidence and the condition, should draw 
inferences from all the circumstances. These would include where the 
applicant served, the availability of documentation and like matters. 
In response to questions, Mr. Thompson sugzested that when a prima facie 
case had been made out, all reasonable inferences and presumptions 
should be drawn in the applicant's favour. 

Mr. Thompson felt that the part of the section which provides that 
"the body adjudicating on. the claim shall draw from all the circumstances 
of the case, the evidence adduced and medical opinions, all rensonable 
inferences and presumptions in favour of the applicant", amounted to an 
instruction as to how the benefit of the doubt could be applied. Mr. 
Thompson expressed the view that the Legion's interpretation of the 
Statute caged to "fit in with the words of the Section", Also, it ap- 


peared ih the view of the Legion "to reflect the attitude of the legis- 


lators". 


29 
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Mr. Thompson stated that the Legion was satisfied with the existing 


wording of the Section, but would "like anything that would improve the 


situation". 


Mr. Jack McIntosh, M.P.: Mr. McIntosh informed your Committee that 


he did not consider it necessary to repeat his views on the benefit of 

the doubt, as these were available in his evidence before the 1963 

Parliamentary Committee on Veterans Affairs, which studied the Bill C=7am 
Mr. McIntosh had stated before this Parliamentary Committee that he 


had obtained an interpretation of Section 70 (Benefit of the Doubt) from 


a lawyer which read as follows: 


The benefit of the doubt means that doubt that might 
exist in the mind of a reasonable man, the average man 

on the street. A judge does not apply a doubt that 
exists in his mind; he applies that which he considers 
would exist in the mind of a reasonable man if a reason- 
able man was sitting on the bench. The judge interprets 
the law to the best of his ability as a man learned in 
law; he looks at the facts and weighs them, tests them 
and doubts them, and he, the judge, imagines what a re- 
sonable man sitting in the jury would do. In other words 
he applies the law as a learned man and considers the 
facts as a reasonable man. The conception that a reson- 
able man as a judge is a conception of British justice 
that is drilled into all law students, I understand. It 
is not unusual for a judge to say to an accused ‘I have 
no doubt of your guilt; nevertheless, there is an element — 
of doubt and under the law I mst give you the benefit of 
it'. The judge here refers to the doubt an average man 
might have, a doubt that exists in the mind of a man in 
the street, not the doubt that exists in the mind of the 
judge 6 


Mr. McIntosh told the Parliamentary Committee that the interpre- 
tation used by the: Pension Commission was "directly opposite to the in- . 
terpretation of the Courts, and opposite to the intent: of the Court and 


the intent of Parliament". He referred to the interpretation given by 


Mr. L. A. Mutch*® and stated: 


* See page 306 hereof. 
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Well, I would challenge it. I would say that it would 
appear that members of the Commission have taken the 
attitude that they are supreme beings. They take the 
attitude that the applicant has had to prove his case 
beyond a reasonable doubt. The intent of Parliament 
and I would say of the law of the land in civil action 
only asks the applicant to produce a preponderance of 
evidence and in legal phraseology I understand that 
preponderance means just slightly over 50% , if it tips 

the scale in favour of the applicant then that is re- 
sonable doubt and the applicant should be given vension,. 


Canadian Forces Headquarters 

The brief submitted on benalf of the Chief of the Defence Staff 
suggested that "in most instances the Commission seems to be reluctant 
to apan applicant the benefit of the doubt". The brief stated that, 
although the evidence of an applicant was the only direct evidence, and 
that such was uncontradicted, the Commission resolved the doubt against 
the serviceman "without any apparent basis.....except possibly conjecture". 

Captain A. 0. Solomon, (Royal Canadian Navy) the Director of Personnel 
Legal Services, stated that Section 70 was difficult to understand and 
suggested that the Section would be more effective if it provided sim- 
ply that the applicant was entitled to the benefit of the doubt. "The 
rest of it just seems to confuse," he said. 

Captain Solomon was of the opinion that the benefit of the doubt 
should be used where the Pension Commission was weighing evidence at the 
conclusion of the case and was deciding "what to believe and what not to 


believe". He agreed that if doubt existed within the Commission, the 


benefit of that doubt should be given the applicant. 
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Captain Solomon expressed the view, with respect to the Armed 
Forces, that he had not given any consideration as to whether the 
benefit of the doubt should be applied at CHAM re iy cre of a hearing, 
or only when all the evidence was in and the final decision was being 
made . 

He did conclude, however, that it amounted to a “matter of weizhing 
evidence". He felt that the initial onus was on the applicant to make 
out a prima facie case, and that it would then be up to the Commission 
either not to believe what the applicant had said, or to override his 
case with other evidence. 

Captain Solomon cited a specific case where evidence had been 
brought forward to indicate that a serviceman'’s death had arisen out of 
or was directly connected with service, and the Commission had ruled that 
this was "insufficient evidence". The Commission had no counter-evidence 
in the case, and hence its decision mst have been based on conjecture 
that the serviceman had done some act to bring himself outside of the 
statute, or was adjudged to have been guilty of misconduct. Captain 
Solomon felt that the Commission had not drawn reasonable inferences 
and presumptions in the applicant's favour and, in view of the evidence 
in support of the application, the benefit of the doubt should have ap- 
plied in his favour. 

Captain Solomon referred to another case in which a serviceman had 
been injured in an accident involvine a military vehicle. The Pension 
Commission had acknowledged that this serviceman was on duty, but had 


found insufficient evidence to relate the accident to military service. 
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On questioning, Captain Solomon agreed this was an instance where the 
facts were not in dispute, but that the Commission had denied pension 
on a legal interpretation, based on the belief that misconduct was in- 
volved. Captain Solomon suggested that in this case, where the Commis- 
sion could not relate the accident to military service, the applicant 
could still have been given pension under Section 70 of the Act. 

The Canadian Forces Brief cited two cases!? where it was suggested 
that the benefit of the doubt should have been given, but 'ithe Commission 
has not seemed willing to accept anything less than the strongest con- 
firmatory evidence, even though in the circumstances, such evidence 
could not be reasonably expected". 

In one case the Commission's decision had admitted that the con- 
dition was incurred during service but "there is no confirmatory evidence 
from the documents to support the veteran's claim". In the other case 
the Commission's decision accepted the fact that the applicant might 
have been required to perform an act which could have caused his injury 
but stated "because of lack of proper documentation, it was not possible 
to confirm that he was on duty at the time of the injuries." 

In regard to these cases, the representatives of Canadian Forces 
Headquarters suggested that if the Commission desired confirmatory evi- 
dence or proper documentation, the Commission was "placing more than a 
prima facie onus" on the applicant and "reasonable inferences were not 
being drawn in favour of the applicant". 


The Canadian Forces Brief suggested that the Pension Commission 


should interpret Section 70 more liberally. The followin discussion, 


: 20 
relative to this suggestion, 1s recorded hereunder : 
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Mr. Justice Woods: Have you any suggestions as to how 
this Committee can effectuate the first portion of your 
suggestion here; that the Canadian Pension Commission 
should more liberally interpret the Sections? In other 
words how do you make an independent agency change its 
approach? 


Capt. Solomon: That is a tough one, of course, sir. 


The Chairman: I know you are trained in areas that 
do not have independent agencies. 


Capt. Solomon: That is the basic answer. 

So long as you have the Act the way it 
is written you can't make an independent avzency change 
its approach other than by means of pressure such as 
pressures that come from this Committee or the Government 
through the Minister of Veterans Affairs or even public 
pressure. If the Act were changed that would be a dif- 
ferent story. : 


Mr. C. W. Carter, M. P. 
In a prepared brief Mr. Carter sugzested tit the tolilowing general 
principle should be applied with respect to the burden of proof: #4 


With respect to the burden of proof, it rests 
initially with the veteran to supply some evidence 
as a basis for his claim. The burden then shifts 
to the Pension Commission to prove he is not 
entitled to pension. The burden of proof should 
not rest with the veteran to prove his entitlement. 
Very often it is beyond his financial means and his 


knowledge to provide the expert medical evidence to 
prove his case. 


Mr. Carter expressed the opinion that, under the terms of Section 70, 


the burden of proof should not rest with the applicant, and that the Act, 


as written, could be interpreted this way by the Pension Commission. 


Mr. Carter's brief sugvested further: 22 


Benefit of the Doubt « It-is doubtful that the benefit 
of the doubt clause (Section 70) can be stren«thened 

by a change of wording. In its present wording it 
means any doubt whatsoever, To modify it in any way 
would limit its application. When there is a conflict 


of opinion by medical experts the benefit of the doubt 
Should be automatic...., ; 
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Mr. Carter expressed the Opinion that, where there was a conflict 
of medical evidence, the benefit of the doubt should be given the 
applicant, provided that the medical evidence supporting the application 
was provided by persons who were well qualified, 

He felt also that the benefit of the doubt snould apply at every 
stage of proceedings of a pension application. 

L'Association du 22ieme Régiment Inc. 

In a prepared brief, this Association expressed the dpitntor that 
"the Canadian Pension Commission does not apply a proper interpretation 
to the benefit of the doubt", The brief stated, in part :%3 


It would appear that this section was inserted in our 
Pension Legislation solely for the purpose of ensuring 
that, in the case where the applicant could not put 
forward a clear cut case due te lack of records, or 
due to a difference of opinion between Medical and 
Pension experts, he would still receive pension so 
long as he was able to show sufficient evidence to 
indicate that even though there was some doubt in 

his case, the application should be granted. 


This Association is of the opinion that in far too many 
cases, the Canadian Pension Commission leaves the onus 
on the man to establish his pension claim, and where he 
is unable to establish that claim conclusively, he is 
turned down, despite the fact that he is able to put 

up a very good argument. The consensus among our mem= 
bership is that the Commission places a legal interpre- 
tation upon this section of the Act, whereas the intent 
of Parliament is that a common sense attitude should be 
taken and the Act should be interpreted broadly in favour 
of the veteran, so long as he could brine forward some 


good reasons to support his application. 


Mr. John R. Matheson, M. P. 
Mr. Matheson suggested that the benefit of the doubt should be 


- given the "widest possible interpretation". He stated that he could 


not believe that it was the intention of Parliament to impose upon the 


ict ani sribe to it". 
phrase "a restrictive meaning that lawyers ascr 
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Mr. Matheson felt; that the Pension Corirission had been applying 


a "legalistic" view o:’ Section 70. He felt that this was acceptable 
for persons trained in the law, but that the Commission was made up 
partly of persons without legal training and he suggested that those 
who have to interpret legislation who are nct lawyers, tend to become 
"rigid" ahd "legalistic". * 
Mr. Matheson stated his agreement with the opinion of the President 
of the Pension Appeal Board*4 to the effect that a reasonable prima 
facie case mist be established by evidence of some convincing nature, 
"although not necessarily so strictly regarded as in an ordinary court 
of law, and if, as a result, there is reasonable doubt in the mind of 
the adjudicating body, this doubt should be resolved in favour of the 
applicant". 
Mr. Matheson suggested further that the character of a man's ser- 
vice should be a factor and that, although this might be difficult for 
a person trained in the law to accept, he felt as a legislator, that it made 
"every bit of good sense that this presumption favourable to the appli- 
cant - this benefit - can be stretched and increased depending upon the 
character of the man's service". 
Mr. Matheson suggested that the benefit of the doubt should be 
given "with respect to every possible factor, to every possible the ae 


relationship, with respect to every possible indication as to quantum 


and where there is doubt at the end, the benefit of the doubt to the 


pensioner", 
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Mr. Matheson suggested that the benefit of the doubt should not 


be given the connotation, as in criminal law where there was a dispute 


between the Crown and a subject or citizen, and stated; 


If the legislators were so foolish as to venture into 
the trap of the section = a wording = which inevitably 
merits this specific and clear meaning, then I think 
we have to look at the Act again and you have to con- 
sider re-drafting it, because I don’t think that is 
what was intended at all. 


In summing up his view, Mr. Matheson stated: * 


I am quite convinced that successive legislators have 
intended a very broad and generous interpretation. 


I think that was what was intended in these simple words, 
that. mean nothing to a layman, that every possible 
question will be resolved, whether it is causative in 
character or in the matter of quantum. 


Canadian Pension Commission 
_ rm re rm et 


Mr. T. D. Anderson, Commission Chairman, stated in a brief 


commenting on representations made to your Committee, that “ir the 


Commission had been misinterpreting the Section, one might properly 


ask why no serious effort has been made to divest the Commission of 


its right under Section 5(5) of the Act to be the sole interpretator 


of the legislation". 


The Commission Chairman explained the application of Section 70 


as follows: @! 


Section 70 provides that if, having considered the com-« 
plete evidence pro and con, the Commissioners agree 

that the applicant should be entitled to pension, they 
grant that erititlement. If, on the other hand, they 
agree that the man is not entitled, they reject the | 
claim. If there is some doubt as to whether the claim 

is just and proper or not, then they must draw all re = 
sonable inferences and presumptions in the applicant Ss 
favour. Since the Commissioners, and only the Commissioners, 
can make the final decision, the doubt must, of course, he 
in their minds. Fnyrthermore, it is not a question of 
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invoking or not invoking Section 70. It is a section 
of the Pension Act, and must be considered by the 
Commission at all times. Again; under existinz cir~ 
cumstances, the final word as to the interpretation of 
Section 70 rests with the Commission, and from the wide 
variety of interpretations placed upon it by an equally 
wide variety of people, I would suggest that 1t 1s a 
very good thing that someone has the final word as to 
its interpretation. 


Mr. Anderson gave his interpretation of Section 70 as follows: ”° 
If the Commission, in deciding or adjudicating on a claim, 
are agreed that the applicant should be entitled to a 
pension then they grant it; if, on the other hand, the 
Commissioners are clear and have no doubt that the man 
35s not entitled to it they reject the claim. If there 
is any doubt then Section 70 directs that they draw 
all reasonable inferences and presumptions in favour 
of the applicant. 

He expressed the view that it would not be possible for the Pension 
Commission to promilgate an interpretation of Section 70, for the reason 
that Appeal Boards of the Commission must operate in an independent man- 
ner, and any attempt to establish rules or regulations might be to the 
advantage of the Chairman or the other Commissioners and to the pensions 
advocates, but "would be a very great disadvantage to the veterans seeking 
assistance", 

Mr. Anderson stated that the Commissioners had a large measure of 
agreement among themselves as to the meaning of Section 70 and that 
their interpretation agreed with his own. This measure of agreement 
was arrived at by constant association among themselves and through dis- 
cussion of sections of the Act. He told your Committee that, during 


his t i 
enure as Chairman, no attempt had been made to obtain an opinion 


from the Commission Counsel regarding Section 70. 
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He stated also that, to his knowledge, the Commission had never 
decided on any written interpretation of Section 70. He suggested 
that any interpretation laid down by the Committee would lead to dis= 
satisfaction. His actual words were:°9 
_I think my point is that no matter what position you 
arrive at, and no matter what interpretation you place 
on it, somebody would be very unhappy. 

Mr. Anderson's attention was drawn by your Committee to an inter- 
pretation given by Brigadier J.L. Melville, when he was Chairman of the 
Commission, to the 196 Special Committee on Veterans Affairs, * anda 
further interpretation given by Mr. L.A. Mutch, Deputy Chairman of the 
Commission, in an anpearance before the 1959-1960 Standing Committee on 
Veterans Affairs.*” Brigadier Melville's dnterpretation was to the effect 
that affirmative proof of the applicant's right to pension was required 
in the first instance, and where there was evidence to the contrary, 
balancing one against the other, a preponderance of evidence could be 
ee tne applicant, but if reasonable doubt existed,.entitiement 
could be granted. Mr. Mutch's interpretation was that reasonable doubt 
must exist in the minds of the Commissioners making the decision, and 
where there was creation of doubt, then reasonable inferences could be 


drawn in favour of the applicant. Mr. Anderson commented that he was 
"not convinced that those two views are in any serious eonfiiat, ner 


are they at odds with my own particular reasoning". 


He reported that the benefit of the doubt was applied at every 


level from the initial hearing to the appeal, and also in regard to ques- 


tions of credibility. 
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Mr. Anderson gave the further view that the interpretation to the 
effect that if there was "any doubt"t the claim would succeed did not 
apply in applications under the Pension Act. He agreed that the veteran 
did not require conclusive proof; and if reasonable doubt existed, the 
claim would be granted. He felt, however, that the problem arose as to 
what constituted "reasonable doubt" and stated that "what is doubt in 
my mind might not be doubt in your mind". 
Mr, H.W. Herridge, M. P. 
Mr. Herridge sugzested: ” 
The Section should be strengthened and re-worded so that 
there is no question that the Commission, if there is 
any benefit of the doubt whatevers>ocee awards a pension 
on that basis. 
Mr. Herridze stated that he had "very little criticism" of the 
Pension Commission, and that the Act was well administered. He concluded: #! 
My only criticism is based around, shall I say, the need 


for a more Jiberal interpretation of that Section, the 
benefit of the doubt. 


The Honourable Gordon Churchill, P. Co, Me P. 

Mr. Churchill told your Committee that, when he was Minister of 
Veterans Affairs,he had discussed the interpretation of Section 70 with 
the Chairman of the Pension Commission, He stated that, during his term as 
Minister, there had been a lengthy debate in the House of Commons on 
the interpretation of Section 70, and that he had encouraged this debate 
as he wished to have an expression of opinion from interested Members. 

Mr. Churchill stated that he had not found any instance where ilembers 
of Parliament had raised objection to the application of the benefit of 


the doubt clause in favour of the applicant, 
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He gave the opinion that Parliament wished to do "as much as it possibly 
can" in recognition of the services of disabled veterans but that Mem- 
bers of the House of Commons were not satisfied that the Pension Commis~. 
sion was applying a generous interpretation to the benefit of the doubt 
clause. 

Mr. Churchill said that he had not arrived at a satisfactory solu- 
tion to the re-wording of the section and that "it hinges on the admi- 
nistration and interpretation by the Pension Commission itself". He was 
of the opinion that the benefit of the doubt clause should apply particu- 
larly to personnel who served in the First World War, and were "actively 
engaged in trench warfare and subjected to the perils of front line 
service", 

He suggested further that the benefit of the doubt clause might be 
more applicable to First World War veterans than those who served in 
the Second World War, in that documentation for the latter was more 
Piiinlete. He felt, however, that the benefit of the doubt clause could 
apply particularly to survivors from the Hong Kong Force who were im~ 
prisoned by the Japanese from 191 to late in 195. 

In summary, Mr. Churchill's views were that the benefit of the doubt 


section could be implemented properly only through a state of mind on 


the part of the Pension Commission and that its purpose was to "give a 


break to the service man, so that he is not obliged to get the last detail 


of legal evidence to support his claim". He implied that he would not be 
= ] 


in a position to suggest an amendment to the Section because the inter- 


; i erson who is considering 
pretation depends on "the state of mind of the p s 


it" & 
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He appreciated the difficulty of the members of the Pension Commission, 
but suggested that they should give a "generous interpretation of that 
section" and that if they were to come under apataoten Mecsas they 
applied the clause too generously, "they would have a host of defenders 
in the House of Commons". 

Mr. Jack Davis, M. P. 

Mr. Davis stated that, in view of the wording of Section 70 dealing 
with the benefit of the doubt, the onus was not upon the veteran to 
prove his claim, but sugzested that this was the practice in the admi- 
nistration of the Pension Act. He explained this as follows: ae 

I think that within the competence of what I might refer 
to as an average person or a layman, there 1s an onus on 
him to make a case, and I would not expect him to produce 
a technical or legal argument in depth. I would think 

he should make a reasonable case, within the limits of 
his own personal ability and experience. 

He suggested that the veteran should make a “plausible case and 
that the onus of investigation or enquiry be the responsibility of the 
Crown and should be carried out at the expense of the Crown". 

Mr. Davis referred to a case where a member of the Regular Force 
had contracted paraplegia but pension had been refused by an Appeal 
Board of the Commission on the grounds that the condition neither arose 
out of nor was directly connected with service. A doctor whom Mr. Davis 
described as "very competent" had given a technical judgment that the 


paralysis was attributable to service, but the appeal was rejected. Hs 


a] ~ s : - . , 
Summarized his views in regard to this case as follows: 32 
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I think that the mechanics of the Pension Act, as regards 
the benefit of the doubt, have been properly observed. 

On the other hand, I think if there is any room for ar- 
gument as between these professionals, then there is room 
for doubt, and I would say that the veteran in question 
should have the benefit of that doubt. 


Mr. David Groos, M. P. 
Mr. Groos stated ina prepared brief that it was difficult for the 
Pension Commission to "interpret what I have already called the fuzzy 
wording which was handed to them by Parliament". He expressed his cone 
cern that the onus to prove entitlement was beins left with the applicant 
who had no means of producing written proof, and whose records were not 
always available. He summarized his views as follows s>' 
In specifying this "benefit of the doubt" TI think it was 
the intention of Parliament to allow the Canadian Pension 
Commission to deal with such cases without full evidence 
and I would urge them to do so with less hesitation than 
they now show. 

‘Mr, Jack Bigg, M. P. 

Mr. Bigg presented a prepared brief, in which he stated that attempts 
to improve and clarify Section 70 had been "without avail". "Ne took this 
as an indication that the Pension Commission, as the sole interpreter of 
the Act, would apply such interpretations and restrictions as 1% deemed 
advisable. 

In support of his brief, Mr. Bige commanted that there was incon» 


Sistency in the Pension Commission's interpretation and that the 


j " 1 . ait 
Commission "has not sone to the generous all the time", 
35 


Mr. Bigg stated further: 
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It seems obvious that this Section 1s interprezed by 

the Commission in a variety of ways, perhaps depending 
on the attitude of mind of the Commissioner. Where the 
Commissioner is uninhibited by restrictive views, it is 
conceivable that he would apply this Section in a gene- 
rous manner. Where, on the other hand, the Commissioner 
may be over-zealous regarding his role as the protector 
of public funds, he may very well fall back on certain 
words in the Act to strengthen his arguments as to why 


pensions should be denied. Some examples of this type 
of thinking are given below: 


(a) 


(b) 


(c) 


The clause contains the words "it is not neces~ 
a 7k ™ FOE esac per SORES ani ae 
ary for him to adduce conclusive proot”. ihe 


ee ne ne NNR AOE = A CAE EE SS AT TO RE TT SL 


view may be taken, from these words, that al- 

though the applicant does not have to establish 
conclusive proof, he might have to establish what 
might be called “almost conclusive” proof. It is 
interesting that the benefit of doubt clause 

contains no such requirement, but the use of the 
word "conclusive" as an adjective could imply 

that he has to produce some proof. 


The very fact that the degree of proof required is 


a a emer a — eee 


ae RAE A at RR SL SAS A Nn RS 


not stated leaves a great deai of discretion in the 
hands of a Commissioner who may be prejudiced against 
the case. 


reasouable in-~ 


NONE ae meres ORE ee en ON ae A ke ee 


The clause contains the words “all 


ferences and presumptior:". ‘Here again the 

Sa aa cc a le deh aa es er pe aaa eh on = = 
"ganerous-minded: Comniss-oner would obviously 
have a broad interpretation as to what is 'reason- 


able", Another Commissioner could presumabiy 
give a negative decision, on the grounds that he 
did not consider the infezences and presumptions 
to be sufficiently reasonadie,. 


The Act contains the words “on any appiication for 
pension", A Commissioner who was inclined to be 
constructive and helpful could say that this wording 
meant that the Commission would have to give “the 
benefit of the doubt" on all aspects of an appli- 
cation, including the amount of retroactivation 

and the amount of assessment. A Commissioner who 
took the opposite view of his responsibility under 
the Act could very well state that Section 70 ap-= 
plied only on the application for entitlement. (The 
Act does not define “application™ but Section 57 does 
contain the words "the procedure governing applica- 
tions for entitiement’, 
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Moreover the Act does not use the word “application: in 


connection with assessment of disabilities ~ or retro= 
activation.** So J] claim here Section 70 has to be 
improved. 


Mr. Bigg suggested that the benefit of the doubt shovia permeate 
all aspects of the Statute, including medical assessments and the ques» 


tion of credibility. 


Mr. Réné Emard, M. P. 


Mr. Emard stated, in a prepared brief, as follows. * 


Benefit of Doubt = When I first hecame associated with 
this Pension Act, I was pleased tc find that Section 70 
of the Act provided a “benefit of the doubt" for the ap- 
plicant. I was to learn, after correspondence with the 
Canadian Pension Commission, and after discussion with 
my colleagues in the House of Commons, that this ciause 
does not apparently carry a forceful meaning in Pension 
Commission decisions. 


It is noted that in discussions in the Veterans Affairs 
Parliamentary Committee, officials of the Pension Com- 
mission has given a number of interpretations. One of 
them is that the “doubt" must be created in the mind of 
the Pension Commissioners making the decision. Another 
interpretation is that the “doubt” under Section 7o of 
the Act does not carry the same weight.as “doubt” in the 
Criminal Code, and that it is necessary for tu2 veteran 
to produce the supporting evidence which will create 
something more than simple doubt and, in fact, there 
seems to be a general feeling among veterans that 1% 1s 
necessary for them to estabiish substantial supporting 
proof if they are to qualify for pension. 


I am not a lawyer, and do not consider that I am qualified 
c dex wee 
to suggest re-wording of this Clause. 


I hope it will be sufficient if, in this Brier, I make 
the point that, in the opinion of many Member s of Parlia-~ 
ment, and in the opinion of veterans organizations, there 
is no true benefit of the doubt being given. 


# See Section 28 of the Pension Act 


aw «©See Sections 31 and 2. of the Pension Act 
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One can assume that, in a legislative act of this nature; 
where the words “benefit of the doubt” appear, the 
requirement upon the body charged with the responsibility 
to make the decision would be applied as folicws: 


(a) The omis in the first instance is on the veteran 
to make application and prove his cialm. 


(bo) The Canadian Pension Commission then weighs 
the evidence on behalf of the veteran, as 
against the stipulations of the Pension Act. 


(c) If, on the basis of their knowledge of the Act, 
the Pension Commission finds a clear-cut case 
against the veteran, then they are empowered 
under the Act to turn down the application. 


(d) If, however, the case against the veteran is 
not clear-cut then I would assume that the 
veteran's application should be approved. This 
assumption is based on the fact that, under the 
Act, the veteran does not have to prove his 
case conclusively. 


Medical Advisory Branch ~ Canadian Pension Commission 
Dr. W.F. Brown, Chief Medical Adviser, told the Committee that the 
"spirit of Section 70" was exercised constantly by the Medical Advisory 


Branch. ?! 


Dr’. windes Forrester, Commissioner, Canadian Pension Commission. 

Dr. Forrester stated, in his appearance before ‘the Commititee, that 
he viewed Section 70 as being a distinction between “possible” and 
"probable". He cited the example of a medical claim which may or may 
not have been attributable to service and stated that, whereas in many 
instances it was possible to Say that the contention of the applicant 
was possible, the question was to decide whether or not it was probable. 
If the decision was to 


vhe effect that the contention was probable it 


might be possible to approve pension within the provisions of Section 70. - 
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In his own interp-etation, he accepted the view that if, on baw 
lance, it appeared that the evidence was 60% against the claim and OF 
for the case, he would be inclined to approve pension. 

Dr. Forester stated that he had made use of the benefit of the 
doubt clause in attempting to resolve medica. questions in favour of the 
applicant. He gave this example 27" 

The ideal application of Section 70 1s where you get a 


group of experts saying that the man's x-ray showed 
T.B. at discharge and another group which says that it 


2 


didn't. There is doubt there, and it should obviously 
be resolved in the veteran*s:.favour . 


John R, Matheson, M. P. 
Mr. Matheson, in his second appearance before the Committee on April 
- ° re >] 
21st, 1966 recommended a revision of Section 70 to read as follows.” 
Notwithstanding anything in this Act, on any application, 
whether relating to entitlement, assessment or otherwise, 
the Commission shall draw fromail the circumstances of 
the case, the evidence adduced and medicai opinions, all 
reasonable inferences and presumptions in favour of the 
applicant. The applicant is entitled to the most liberal 


‘interpretation possible of each section of this Act and 
to the benefit of every doubt. 


Mr. Matheson referred to an interpretation given by Mr. G.A.Balidwin, 
M. P. # in a debate in the House cf Comnons on February Stn, 1961s 
Mr. Baldwin had suggested that, in a dispute between the Crown and a 
citizen, when all the evidence had been introduced and it was difficialt 
for the tribunal to formulate a decision then the benefit of the dcubt 


LP aie ag « (ear R lw 1 had suge 
mist be given to the citizen as against the Crown. Mr. 'aldwin had sug 


gested that this was the intention of those who drafted Section 7° v5 the Act. 


ee ee ee 
——_— — 
—— 
——_— — 
—— iia 
—_—— — 


* See page 311 hereof. 
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wr. Matheson stated that this may have been the intention of the 
draftsman of the Pension Act, but that it was not "the feeling of the 
common garden-variety" Member of Parliament. He went on to sugzest that 
the benefit of the doubt was more than a legal requirement, to be applied 
only when the body adjudicating the claim was faced with evidence supporting 
both sides, and was in doubt as to the Ar oper decision. Ne pointed out 
that the last sentence of his proposed revision to Section 70 = i.e. The 
applicant is entitled to the most liberal interpretation possible of 
each section of this Act and to the benefit of every doubt = tended to 
destroy the interpretation that the benefit of the doubt clause was 
merely a legal requirement. Jt implied that the benefit of the doubt 
should be spelled out in terms which wouid be understandable "to every 
Member of Parliament and I think every layman" at each stage of the pro~ 
ceedings. In further clarification, he expressed the view that the benefit 
of the doubt clause should be freed "from all the sophisticated legal 
interpretation". 
Dr. W.C. (iibson 

Dr. W.C. Gibson, Research Professor of the History of Medicine, 
University of British Columbia, appeared before your Committee, at his 
own request, to provide information relevant to the Committee's study. 
In regard to the benefit of the doubt, Dr. Gibson suggested that a doubt 
could exist in medical questions, inasmuch as medicine was not an "exact 


science". He stated as follows; *9 


Not everything in medicine can be 100 per cent proven, 
and therefore, if it gets about 50 percent or better, 


I think the veteran has every right to get special con- 
sideration. 


Representations and Evidence 

Dr. Gibson expressed the view that the benefit of the doubt prin-e 
ciple should apply equally to peacetime and wartime service. 
Veterans! Bureau 

In reply to a series of questions prepared by your Committee, Brie 
gadier P.E. Reynolds, Chief Pensions Advocate, stated the views of the 
Veterans! Bureau as follows: °! 

The provisions of Section 70 apply to all matters of 
pension adjudication which come within the definition 

of pension in the Pension Act. 

The benefit of the doubt clause should apply in the pre= 
paration of recommendations by members of the Medical 
Advisory Branch of the Pension Commission. 

Brigadier Reynolds said that, in the view of the Veterans’ Bureau, 
the Commission did not extend the benefit of the doubt “as widely as 
it should be" and that the Commission did not give “sufficient weight 
to the applicant's statement, or to the lay evidence which is produced 
on his behalf". 

The Veterans' Bureau cited three cases to illustrate that the 
Commission did not always extend the benefit of the doubt until Appeal 
Board hearings. ** Prigadier Reynolds stated that the Veterans’ Bureau 
had no official interpretation of this Section but that its meaning was 
discussed with pension advocates of the Bureau from time to time. 

Mr. D.K. Ward, Deputy Chief Pensions Advocate, stated that the 


Bureau had avoided adopting a definition of Section 70, as such might 


be misinterpreted as the official view of the Department of Veterans 


: a ae 
Affairs. He gave his own interpretation as follows 
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The lanzuaze used in the Section is, cf course, capable 
of several constructions. The construction which ap- 
peals the most to me, however, 1S to follow the well- 
recognized rule of statutory interpretation of giving 
full effect to all the words used in the Seetione=s 
this construction 1s followed then in my view, the 
phrase "the applicant 18 entitled to the benefit of the 
doubt? is the dominant phrase in the Section. The 
remainder of the Section which defines “benefit of the 
doubt" is not intended to iimit the meaning of the 
phrase to this definition, but rather to extend the 
meaning to rights which are not usually considered to 
be included in the phrase “benefit of the doubt", That 
is, I believe the Section means that the applicant 1s 
entitled to the benefit of the doubt and this right 
includes: 


(1) he is not required to adduce conclusive proof, 
(2) all reasonable inferences and noresumptions are to 
be drawn in his favour. 


This would mean that during all phases of the adjudica~ 
ting process the appilcant 1s entitled to have ail reason- 
able inferences and presumptions drawn in his favour from 
the evidence adduced, and when all the evidence ie cone 
sidered and after all inferences have been drawn the ap-= 
licant is entitled to the benefit of the doubt. 


Mr. W.P. Power and Mr. D.G. Decker, Commissioners, Canadian Pension Commissior 

Messrs. Power and Decker appeared before the Committee in order 
to provide information from the viewpoint of the individual Commissioner. 
In regard to the benefit of the doubt, Mr. Power expressed the opinion 
that Section 70 should apply to all claims comin before the Commission — 
except medical assessments, which should be decided on the basis of a 
medical examinztion to determine the extent of the disability. 

Mr. Decker sugeested that the Commission was using the benefit of 
the doubt to the fullest extent on Appeal Boards. He said he would 
"reserve judgment as to whether it has had the same use with respect to 
dependent and divided pension and so on, See it is-used, but 
I could not answer truthfully to say that ‘the benefit of the doubt is 


there in u i ; 
se at all times as in the other area” 
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In regard to the application of Section 70 to medical opinion, Mr. 
Power stated that the benefit of the doubt should apply when the Commis- 
sion, having heard the evidence, is required to decide from all the 
facts, including the medical evidence, that there are sufficient grounds 
for granting pension. "When we consider all the facts in the grounds 
themselves, this is where Section 70 has its part to play", he stated. 

Mr. Power gave the following interpretation of the benefit of the 
doubt. *? 


There are two requirements here, First of all, the man 
is required to make his claim. Then he is required to 
produce a reasonable amount of evidence. But it is not 
required of him that he prove his claim. 


Now, the area where everybcdy disagrees, or where it is 
impossible to define the exact extent to which this be- 
nefit should go is in the area, I think, between conclu- 
sive proof and what is to be considered sufficent proof. 


Now, so far as I am concerned, I am inclined to go along 
with the theory that,.if after having heard a case, and 
particularly the medical evidence, the medicai opinion <= 
if there is disagreement between the medical specialist 
and the medical opinion and the choice is obviously left 
open to the adjudicator as to which he should choose, 

he should obviously choose the one which favours the 
man. He should grant the man’s claim. He should even 
perhaps go further than that and where, in his opinicn 

~ or it may just be a feeling that despite what is 
accumulated on the file, if you iike, which is of an 
unfavourable nature to the veteran, the statements cf 
the veteran, or the statements of his medicai witnesses 
Cor, if he has none, his lay witnesses) are sviil suffi-+ 
ciently convincing to overweigh the balance of expert 
proof, well then, I would even go along with this. 


It is very difficult for me to pinpoint it any further 
than that. Somebody once said if there is a forty~sixty 
balance you can select the forty percent balance which 
ig favourable to the man and go along with that. And 


IT think this is fair. 
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Mr. Decker stated: *° 
I find it difficult to explain what is;"doubt” to me. 


except perhaps to illustrate that, 1 a man comes and 
tells a story that he had an accident at a certain 


sh oat 


point of time and there is no record, then i grant 
him the benefit of the doubt = if other things sort 
of add up to a true picture. I iike to iean towards 
the men. 

He added that he would ask nimse?f the question “Is it. flying in 
the face of reason to say so and so?” and if it were not, he feit that 
he was commissioned to decide in favour of the applicant. 

In answer to a question as to whether the «lause seculd bs 
strengthened by revision, Mr. Power gave the view that the clause added 


sufficient weight to a claim to balance in the veteran’s favour, if the 


claim had merit, but stated; “! 


On the other hand, it is a rather vague section in some 
ways, and various people refer to it as having various 
meanings. If you gentlemen, after having considered 
these things, feel that there is some positive way in 
which you can lay out ground rules, why, I am sure that 
everyone, including ourselves, would appreciate it. 


Both Mr. Decker and Mr. Power agreed that if there were 3ome way 
in which the Section could be made more precise, it wouid be weicomed, 
but that they were not prepared to suggest how it might oe done. 
Canadian Pension Commission 

In his second appearance before the Committee, Mrs TD. Anderson, 
Commission Chairman, monte ted as follows on the reason why the Com-— 
mission had not set out a definite interpretation regarding benefit of 


the doubt: % 


Well, I don't think it would be difficult to set down 

a definition of it, sir. For instance, I suppose you 

could say, well, we will agree that if the weight of ; 
evidence is more than fifty percent » is fifty percen: 
or more in favour of the man, he is in under tne benefit 

of the doubt; if it is less than fifty percent, he is outs 
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This could quite conceivabiy be a good definition. I 
am quite sure that that statement right now is being 
disagreed with by many people sitting around this room, 
but this is a definition. 


In fact supposing we did issue that definition I am 

not sur’ it would serve a very useful purpose other tnan 
to keep certain peopie out who are now getting in. This 
is my point in connection with ail these definitions. 

I think this: ultimately the real effect they have is 
that they stop certain people who are now getting in 
from doing so. 


I think it would not bind an Appeal Board if we were to 
- make that definition. At least I hope it would not. I 

would not want to see the hands of the Appeal Board tied 

by such a definition as that or any other definition. 

I think they should be free to use their own judgment in 

deciding whether there is a doubt, to give the benefiz 

of the doubt. This is the problem we are faced with. 


I have no doubt we could define this and ail other sec 
tions of the Act very easily, but I say again as J have 
said many times before, the result would be to deny people 
pensions who are now getting them because to define is 
invariably to restrict. 


Mr. Anderson expressed the view that the Commissioners "set out to 
grant a pension if it can be granted, and surely this is applying the 
benefit of the doubt across the board". | 

In regard to the application of Section 70 to medical opinions, 

Mr. Anderson stated that the Medical Advisory Branch was required to 
provide the Commission with the medical facts of the case, “without bias 
or without prejudice one way or the other", He stated that this opinion 
did not always agree with the opinion of other doctors, and commented. “9 
I am not sure that in the sense that the Commissioners 
apply Section 70, it could be applied if they were going 


to give us straight forward, honest replies here to what 
we want to know. 


Mr. Anderson did state, however, that the Commission applied Sec~ 


tion 70 to its evaluation of medical evidence. 
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Mr. JM. Forman, a Pension Commigsione:” whs appgared with Mr. Anders: 
stated that he could not set forth his interpretation of Section 70 as 


an individual "because I believe that Section 70 applies to all aspects 


of the Pension Act so far as rendering decisions are concerned”. | 


He stated that the Commissioners have “always used benefit of the 
doubt to the advantage of the man”. In regard to medical opinions, 
Mr. Forman stated that if a medical man was in doubt, “I would have to 
look upon it as I do in my own mind, having heard a claim at appealoooe 
The man mst get the benefit of your own doubt, in your own mind. You 
would have to lean in his direction. I think we wouid interpret the 
medical evidence presented the same way. If the medical man was in 
doubt, then of course we would have to give the benefit to the man". 
Mr. Anderson stated further: 7” 
If it is a good thing to define this or any other section 
of the Act, then I suggest that Parilament would have 
done so at the time when they drafted the legislation; 
they would have ‘said in Sect%ion 70 instead of what they 
do say, “If the weight of evidence is fifty percent in 
favour or more, then the man should get entitlement, 
and if it is less’ than that he shouidn't." Surely this 
would be the reasonable thing to susgest. If this sort 


of thing is good, they would have put it in the Act to 
start with. 


A ey 
Mr. “nderson, in his concluding remarks concerning benefit of the doubts?! 


There is no question at all but that there is a difference 
of opinion among people as to just precisely what tney 
are supposed to do under this, but I do not think this 
concerns me personally too much. 


What I am concerned about is that they shall see that. 
the man is actually given the benefit of the doupt. I 
don‘t know how they arrive at it, or how they reason it 
out does not concern me so long as they give it to him. 


* Mr. Forman is n- c aearattine senate. Ae a 2 aint wen 
Mr, Forman is now Deputy Chairman. of the Canadian Pension Commi asion 
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It would appear that the first recorded mention of "benefit of 
doubt" in Canadian Pension administration was in a ruling by the Roard 


of Pension Commissioners on February 12th, 1918, which read as follows :5% 1918 


en ae, 


In the opinion of the Board of Pension Commissioners 
Canadian Pension regulations intend benefit of every 
doubt to be given pension applicants, especially if 
“dependents are concerned, Therefore, most disabilities, 
or death, becominz apparent during service are Puy 
pensionable, (fraud, gross errors on enlistment, and 
improper conduct excepted). 


5 


In a letter to the Honourable N.W. Rowell, M.P., Chairman of the 


‘ 


Parliamentary Committee on Pensions, under date of Nay i6th, 1918, 
Major J.L. Todd, a member of the Pension Board, stated?? in reeard to the 
principle under which the extent of disability is estimated: 
The benefit of every doubt is given to the soldier. 
The report of the Special Parliamentary Committee on Pensions, 
Soldiers! Insurance and Re=cstablishment of 192224 included the 1922 


following comment with respect to benefit of the doubt: 


The Committee feeis that the weight of opinion tends to 
show that decisions where any doubt exists are given in 
favour of the soldier. The Committee also feels that 

if the legislation was enacted defining in set terms the 
manner in which attributability should be considered or 
estimation of disability decided, the medical authorities 
in deciding on these questions would be bound by the terms 
of the definitions so propcsed to he made, and in the 
event of doubt, might not be abie to go outside the pro- 
visions of such definitions and thus also be unable to 
give more lenient consideration in favour of the ex~soidier. 
The Committee therefore considers it unwise by legislation 
to attempt to define the terms Nattributability" or the 
method in which disability should be fixed, and prefers to 
have the same rest on medical advice on estimation. 


The Committee, however, desires to call the attention of 

the officers of the Pensions Board to the careful conside- 
ration it has given as regard these subjects, and to urge 
that every effort be continued so that when any doubt €x1sts 
on these subjects, the soldier is given the benefit. 
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The Report of the Royal Commission on Pensions and Re-establishment, © 
1923-2 (Report on First Part of Investigation, February, 1923) stated 1923: 


as follows: 


While the applicant has the burden of proving his claim, 
the statement has been generally made before Parliamen- 
tary Committees, and it was repeated very emphatically 
on the investigation, that in dealing with applications 
for pension if there is any reasonable doubt the appli- 
cant is given the benefit of it. 


This was carried to the extreme by one medical adviser 
who intimated that a very small fraction of doubt in 
favour of the man was sufficient to warrant pension. 

If this means anything, it is, not that the applicant 

has to establish his claim by a preponderance of evi- 
dence as in an ordinary civil case, but thiatil ith ths 

enough if he can bring evidence to create in the mind 
of the tribunal dealing with his case a reasonable doubt 
as to whether his pension should be refused. 


Sufficient has been shown, as evidenced before the Com= 
mission, to quite justify the conclusion that the sta- 
tement that the applicant is 7iven the benefit of any 
reasonable doubt cannot be taken as expressing by any 
means an invariable principle of pension administration. 
Numerous cases were presented in which, in the opinion 
of the Commission, there was clearly a reasonable doubt 
established in favour of the applicant, but pension was 
refused; and in many of these the applicant showed not 
only a reasonable doubt but a preponderance of evidence 
in his favour. 


The Royal Commission Report, (Final Report on Second Part of Inves= 
tigation July, 192) stated as follows: © 


The subjects of "burden of proof" and "reasonable doubt" 
have been mich discussed. It has been pointed out that 
the proposal does not really have to do with procedure, 
but with a most important matter of substantive riehts. 
The burden of proof in one sense means the onus of bring- 


ing forvard evidence. This naturally and vroperly is on | 
the applicant I another sense it means the degree of 
proof which the applicant is required to produce. The 


latter is particularly immortant in pension cases. It has 
been repeatedly stated ,* that if there is any reason~ 
able doubt the applicant is siven the benefit of Gs 


* See Report No. 1 Page 11h. 
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The usual rule of law is that the person asserting a 
clair: has to produce a preponderance of evidence. To 
give the applicant the "benefit of any reasonable doubt" 
means any greater concession than that given an ordinary 
litigant, must imply that the application for pension is 
entitled to succed not simply if there is more evidence 
in support of his case than against it, but if he can 
bring sufficient evidence to create in the mind of the 


tribunal dealing with his case a reasonable doubt as to 


whether his pension should be refused. An obvious prin- 
ciple of pensions administration is that it is better to 
award pensions in some cases not strictly entitled than 
by a too close application of the rules of proof, to run 
the risk of depriving those to whom pension should justly 
be given. 


The Royal Commission recommended as follows: %/ 


That in practice the anplicant for pension be given the 
benefit of the doubt in the sense that pension is not 

to be denied if the applicant brings evidence sufficient 
to create in the minds of the tribunal a reasonable doubt 
as to whether pension should be refused. 


The Great War Veterans Association submitted two suggestions in 


regard to benefit of the daibt to the 192) Special Parliamentary Committee 


on Pensions, Insurance and Re-establishment of Returned Soldiers at the 


192), Session of Parliament as follows: * 


That more reasonable allowance be made for faulty docu- 
mentation in instances where inaccuracy or omissions in 
documentation may convey any incorrect description of 
the condition of the applicant, of his statements, or 
of the circumstances of the origin or aggravation of 


the disability. 


Argument = This suggestion applies, in the first instance, 
to entries with regard to weight or debility. Instances 
have been known where entries were made of weight solely 
upon an estimate. Subsequently these entries became of 
importance in order to determine the degree of debility. 
In other instances the man suffered injuries or contracted 
diseases which because of unusual circumstances were not 
recorded. In all such cases evidence of a corroborative 
character should be given greater weight. An incomplete 
or faulty documentation should not be allowed to deprive 
an applicant of the benefit of any reasonable doubt. 


192) 
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That the procedure be amended as to require the Depart- 
ment to undertake full investigation with regard to the 
statement of claim made by the applicant and that the 
burden of this responsibility be assumed by the Depart- 
ment entirely as regards dependents, and that at all 
times the applicant definitely be given the benefit of 
any reasonable doubt established. 


Argument = It is frequently advocated that the burden 
of proof should be shifted to the Department. If this 
is done it may be objected that some years hence almost 
any ex~service man be able to establish a claim for pen- 
sion. Furthermore it is argued frequently that if the 
omis is placed with the Department, the Department should 
also have the opportunity of taking advantage of any 
reasonable doubt as to the validity of the claim. It is 
believed that the interests of the applicant would be 
fully served if the Department would assume a larger 
measure of responsibility with regard to any investiga- 
tions that may be necessary in the circumstances related 
by the applicant in an effort to substantiate his claim. 
Furthermore, in view of faulty documentation during the” 
period of service, the applicant should be given the 
benefit at all times of any reasonable doubt. Officials 
of the Department should be definitely instructed as to 
methods of determining such reasonable doubt. 


1928 Parliamentary Committee on Pension and Returned Soldiers! Problems 
192¢ 


There was an interesting discussion concerning benefit of the doubt 
at this Parliamentary Committee. This discussion led to the eventual 
introduction of the benefit of the doubt clause two years later. 

Some of the relevant discussion is recorded below: 

Mr. C.P. Gilman, representative of the T.B. veterans section of the 
Canadian legion, proposed an amendment to the Pension Act as follows: 79 


Section 11 be amended by the addition of the following 
provisions: 


That in all cases where disease is recognized by a res- | 
ponsible medical authority as being of slow and insidious | 
onset and progression, and in which a possibility of ser- | 
vice relationship exists, there shall be a prima facie 
assumption that such disease is attributable to or was 
incurred during a period of war service; provided that 
this presumption shall be rebuttabie by clear and convin- 
cing evidence, 


History 


In explaining the proposed sub-section, Mr. Gilman. stated that the 
amendment was to allow a presumption of disease and that it would not 


always be necessary to prove evidence of continiity. 


Mr. E.W. McPherson, M.P., Portage la Prairie, a lawyer, pointed out 


that the amendment made it "a prima facie" case. He said: 60 
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I would object to it from the stand-point of form, 
because you provide that this presumption shall be 
rebuttable by clear and convincing evidence. I do not 
think that is the proper way to work that, because there 
are well established grounds for rebuttal evidence. Even 
if you put the words 'clear and convincing! in, you do 
not gain anything, because it is a matter of opinion of 
those hearing the evidence. Hither that rebuttal evidence 
is going to be sufficient to remove the prima facie case, 
or else it is going to fail and the prima facie case will 
stand. Your amendment would only leave it in the opinion 
of this same board, no matter how you word it...... It is 
the legal standpoint that will govern the decisions of 
the Board. 


On March 6th, 1930, the House of Commons passed the following motion:®! 
Thursday, March 6, 1930. 


Ordered,+--That the following proposed motion, viz:-- 

That in the opinion of this House, any ex~soldier who has served 
in any theatre of war, who applies for a pension or an increase of 
pension and submits evidence or an opinion from any reputable physician 
or surgeon in Canada, stating that his disability is directly or indi- 
rectly attributable to war service, the onus of disproof shall be upon 
the Board of Pension Commissioners and that unless the same be dis- 
proved a pension shall be granted to the said applicant, in accordance 
with the schedule at present in force under the regulations of the 


Board of Pension Commissioners. 


and amendment, viz:-- 


be referred to 


That all the words after the word "Touse" in the second line be 
oan « . 4 " = ° 3 7 . . a 
deleted and the following substituted therefor: "in all. applications 
Qe By ra 8 Gor ahs ° -\ ie) 3 “ * = 
‘ by .4 \ + r Aeot Lez isp 
for pensions where disability or death is proved, such disability or 


death shall be presumed to have resulted from and to be attributable 
to military service unless and until ‘the contrary be proved." 


the Committee appointed to deal with all matters connected 


j j ¢ ' ; and 
with Pensions 2nd Returned Soldiers Problems} 
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That it be an instruction to the Committee that they have power — 
to consider the advisability of giving discretionary powers to the 
Board of Pension Commissioners and the benefit of the doubt to the 
applicant for pension on the evidence adduced with respect thereto; 
and also to consider the advisability of applying the principles 
enunciated in the original motion and amendment. 


Attest. 
ARTHUR BEAUCHESNE, 


Clerk of the House. 


The first Benefit of Doubt clause was enacted on recommendation 
of the Parliamentary Committee on Pensions and Returned Soldiers Problems 
of the 1930 Session of Parliament. In his Report to the House, the 
Chairman, Mr. Charles G. Power, M.P., Quebec South, stated: §& 


In addition to the foregoing questions of organization 
and procedure the Committee proposes the enactment of a 
general rule governing the Commission, the Pension 
Tribunal and the Appeal Court, whereby all reasonable 
inferences are to be drawn in favour of the applicant, 
who is to be given the benefit of the doubt, the rule 
stating that the applicant is to be relieved from the 
obligation of giving conclusive evidence in favour of 
his right, an obligation which it is in many cases quite 
impossible for him to discharge. 


In recommending the adoption of this clause to the House of Commons, ~ 
on May 20th, 1930, the Minister of Pensions and National Health, the Hon. © 
JH. King, stated 3 


This section in particular is well drawn; it is liberal 
in its scope and I believe its acceptance by Parliament 
will prove advantageous to soldiery, and will do much to 
ease the situation which has existed in this regard. 


The Rt. Hon. R.B. Bennett, Leader of the Opposition, commented as 
follows: 


So far as the general principle of giving the applicant 
for pension the benefit of the doubt is concerned, it 
will be observed that this Section clears up the diffi- 
culty, so far as the matter lends itself to reasonable 


History 


The Section of 
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legislative enactment. The benefit of the doubt is, 

of course, a difficult term to define; it has never 

been defined easily. In cases which have engaged the 
attention of civil courts the judges in charge of juries 
have pointed out the circumstances of particular cases, 
and they have laid down the principle that if there be 
doubt upon the evidence, such doubt must be resolved 
according to certain rules dictated by the judcves. In this 
particular instance, the circumstances, evidence and me- 
dical opinions are to be considered by the Tribunals set 
up by the Bill. Where there is reasonable certainty in 
the minds of Tribunal, where they can point to certain 
definite circumstances, and to medical opinions and the 
other evidence presented before them, they may be in a 
position to state clearly that there is no doubt as to 
the cause of the disability or the right of the applicant 
to pension. On the other hand, where there is wavering 
uncertainty as to whether or not the evidence to which I 
have alluded warrants a definite conclusion, then there 
is difficulty. To my mind that is the most distinctive 
section of the measure before us and I think it will meet 
with your approval; the psychological value of it not less 


‘than the monetary advantages it might result. Psychologi- 


cally it will tend to bring a state of satisfaction which 

to the minds of applicants has hereto before been lacking; 
it will convince those applicants that after all the country 
is behind them solidly and that the only difficulty has been 
in setting up the machinery to enable the people of Canada 
to express themselves in concrete terms through the medium 
of this Statute. It will prove to those returned men that 
Canada is prepared to bring relief to those who, through 
their service, are no longer able to cope with the diffi- 
culties of life and carry on as they had done before they 
engaged in the conflict. 


the Act read as follows: 


Notwithstanding anything in this Act, on any application 
for pension the applicant shall be entitled to the bene- 

fit of the doubt, which shall mean that it shall not be 
necessary for him to adduce conclusive proof of his right 
to the pension applied for, but that the body adjudicating 
on the claim shall be entitled to draw and shall draw from 
all the circumstances of the case, the evidence adduced and 
medical opinions, all reasonable inferences in favour of the 


applicant. 
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Examination of the statements made to this 1930 Parliamentary Com- 

mittee indicates that one of the main reasons for enactment of the benefit 

of the doubt clause was the difficulty encountered by the applicant in 

attempting to prove his case due to the absence of records.s In this 

respect, Sir Arthur Currie, representing the Canadian Legion, appeared before 

the Committee ,4 and stated as follows: 


I think it is impossible for a man to prove or get all 

the evidence that Pensions Board requires. His companions 
are scattered, he has forgotten the name of his Command- 
ing Officer, and so on. 


This circumstance was repeated many times by others who gave evidence 
before this Committee. Captain E.A, Baker, © representing the Sir Arthur 
Pearson Club of Blinded Soldiers and Sailors, stated as follows: 


May I suggest, gentlemen, it is our hope and belief 
that every man who served in France beside us, and 
who is today partially or wholly disabled, but who 
for the lack of documental evidence or for other 
reasons, cannot establish his case, it seems to me 
that there should be no question as to the exercise 
of the benefit of the doubt... 


Do you know when we speak of documentary evidence 
there was one item of equipment which was forgotten 
for the soldier in France, and that was a filing 
cabinet. 


1932-33 Special Committee to Investigate the Pension Act * 


The Report of this Committee contained the following reference: 66 


Comment of L.A. Audette, Chairman, John Thompson, Chairman of the  1932= 


Board of Pension Dott esteonera: C.B. Topp, Chief Pensions Advocate 


and Dr. Ross Millar, Director of Medical Services, Dept. of Pensions 


and National Healt lth. 


= 
ae es ee lll . 
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Committee appointed pursuant to Order in Council, P.C. 171, August Lan 


History 
Benefit of the Doubt (Section 73) 


This section as enacted, mst be taken to disclose the 
intention of Parliament. Courts do not make laws but 
interpret them. Primarily there mst be a doubt before 
that clause can be applied. Reading some decisions of 
the Pension Appeal Court upon that section, it must be 
found that the Court went as far as possible under the 
circumstances, perhaps somewhat further than a civil 
court would have upon similar legislation. Indeed one 
must not confuse the question of burden of proof with 
the question of benefit of the doubt. From reading 
some of the memoranda supplied, it would seem that 

this criticism means that what the soldiers are seeking 
is that the moment a person has become an applicant (as 
defined by Section 2 of the Act) the onus would then be 
thrown upon the Crown to show he is not entitled to a 
pension = otherwise he would be. 


This is a question of State policy and not of administra- 
tion as coming within the scope of the submission. 


It is submitted that while the changes above recommended 
may appear somewhat drastic, their adoption will in no 
wise interfere with the beneficial operation of the 
Pension Act in behalf of those whose interest it was 
designed to serve, 


Comment of the Representatives of Veterans Associations on the Committee. * 
The benefit of doubt clause was phesrted in 1930 "because Parliament 
recognized the difficulty at this late date of establishing the continuity 
necessary to connect present conditions with service conditions." 
Brigadier-General Alex Ross represented the Canadian legion and was 
the spokesman for the veterans associations members on the Committee. 


In his report, Brigadier-General Ross quoted the President of the Pension 


6 
Appeal Court, on the benefit of doubt clause as follows: °! 


, “4, ; 7 s y 4 - . 
In my opinion, proof of evidence ; uhe fact must be of 
the same general nature as 15s required in a Court of Law, 
as for instance, in a damave action for injuries or death. 
The method of proof micht justifiably be more elastic, 


* Brig. Gen. Alex. toss, Canax! Lan Legion; 
s: mes r Ponsioners of Canada; 
Frank Gids Molonami, iar + een C2 aie f the Great War; 
Richard Myers, Anwoutations .ssociation of the Great War; 
W.C.H. Wood, Army and Navy Veterans in Canada. 
° ° ° « 
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but the proof must be positive and not left to mere con- 
jecture, suspicion, or surmise. It may happen that on 
a consideration of the whole case the evidence may pre- 
ponderate as against the application, but while he would 
sn that case, probably fail in a court of law, it was 
intended by Parliament that, notwithstanding the weight 
of evidence against him, the applicant should succeed 
but always provided a prima facie case, at least, is 
established or made in the first place, on the balance 
of the two which is a real and substantial, but not,a 
fantastic, doubt in his favour is left in the mind of 
the Tribunal Courtee. 


It is to be observed that the Legislation does not state 
that “all inferences" are to be drawn in favour of the 
applicant but only all itreasonable inferences"..." 


The opening words of the Section cannot be disassociated 
from the latter portion. The statement that it shall 
not be mcessary for him to adduce conclusive proof 
seems to have a controlling influence over the whole 
Section...» it mst be assumed to have been intended 
that some proof was required. The writer's conception 
is that at least a reasonable prima facie case must be — 
established by evidence of some convincing nature, though | 
not necessarily so strictly regarded as in an ordinary | 
Court of Law. If-as a result then there is, reasonable 
doubt in the mind of the body adjudicating, this doubt 
can be resolved in favour of the applicant. ; 


The veterans' representatives expressed doubt that the interpre- 
tations as quoted above "go as far as Parliament intended" and suggeste: 
that "the character of the man’s service should be a factor". Their view 
was, however, that the fault lay in the construction of the Statute, an 
that the Pension Appeal Court should invoke the benefit of doubt claus 
in granting entitlement. 

They recommended that Parliament should consider whether or not # 
benefit of the doubt clause adequately expressed the wish of Parliamen’ 


and if not, it should be amended to ensure that the intent was stated 


"clear beyond doubt". 
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History 


Comment of Col. L.P. Sherwood, Member of the Pension Appeal Court, con- 
curred in by Brigadier -General Hide MacDonald, Pension Tribunal; 68 


pomaiainte made to the 1932-33 Special Committee by veterans orga- 
nizations had alleged in general terms that the benefit of doubt was not 
being applied by the Commission or by the Appeal Court, and stated that 
the Appeal Court did not make reference to the Benefit of the doubt in 
its written decision. Colonel Sherwood stated, on this point: 


That the Court considered as a matter of law Section 73 
(Benefit of the Doubt) permeates the Act, and is regarded 
as the spirit of the Act, always present as a guiding 
principle and not necessarily to be particularly referred 
to. 


The Pension Appeal Court operated from 1930 until 1939, during the 
whole of which time the benefit of the doubt was in the Statute. In fact 
the court and the clause came into being at the same time. At the opening 


of the Pension Appeal Court on February 2nd, 1930, the Chairman, Mr. 


Justice J.D. Hyndman, stated the views of the Court as follows: 9 


I think every member of the Court appreciates that 
Parliament, by the legislation of 1930, intended that 
full justice must be done each and every applicant if 
proper proof is adduced that his claim falls within any 
of the classes or categories specified in the statute 
for which pensions are provided. 


It is also clear that neither this, nor any other body, 
has authority, or jurisdiction, to award pension in 
respect of an applicant should the necessary qualifica- 
tions for same under the law be lacking, no matter what 
his past record may have been or how deserving he other- 
wise may be, or how distressing his situation. Unless 

it is established satisfactorily that it falls within 
one of the «lasses which alone will entitle him to pension 


we cannot assist him. 
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* See SC 1930, 0.035, 8073 


would, in that case, probably fail in a Court of Law, 


Although this Court ss one of the last resort in matte) 
falling within its jurisdiction, nevertheless we must | 
guided by certain well settled’ fundamental rules of la 


evidence and justice. 


Whilst we may not be bound by any purely technical rul 
of evidence or procedure in the way or the extent per 

haps that ordinary Courts of Law are bound, yet we ms 
observe, as stated above, certain well-known and settl 
principles. What I should particularly refer to is th 
question of adequacy of proof of any material allegati 
for example, that a certain disability, or death, was | 
tributable to or was incurred during military service 


In my opinion, proof or evidence of that fact mast be 
the same general nature as is required in a Court of I 
as, for instance, in a damage action, for injuries) em 
death. The method of proof might justifiably be more 
elastic, but the proof must be positive and not left t 
mere conjecture or suspicion or surmise. It may happe 
that on a consideration of the whole case the evidence 
may preponderate as against the applicant, but whilst 


was intended by Parliament # that notwithstanding th 
weieht of evidence is against him, the applicant shou! 
succeed, but always provided a prima facie case at le 
is established or made in the first place and on a ba: 
of the two a real and substantial, but not a mere fam 
doubt, in his favour, is left on the minds of the Tra 
or Court. . 


In establishing the existence of disease or its origin, 
or cause of death where it is a matter of opinionativ 
evidence, testimony of the same character should be g 
as is to be expected in a Court of Law, that is, its 
be upon the testimony of duly qualified medical men, | 
duced under circumstances which insure reliability ane 
credibility. The method of securing the testimony st 
be the best under all circumstances of the case and? 
the sanction of an oath wherever possible, and where 
witness can be subject to cross examination, but in. 
event should be of such a nature that the Tribunal © 
Court is convinced of its honesty and reliability. 
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The opinion of a non-medical man on a medical question 
obviously cannot be considered as evidence. If an appli- 
cant has a good claim there should be no ditficulty in 
adducing the opinion of properly qualified medical men. 
Failure to do so mst strike the ordinary fair-minded 
man as being inexcusable. 


In the case of the evidence of experts (in the legal sense 
not specialists as pointed out above) I think it must also 

be conceded that their testimony should be positive, and 
opinions founded on proven reasonable facts and circumstances, 
and not mere surmises, guesses, or base possibilities. By 
this I do not mean that it mst be conclusive or overwhelming 
- but a reasonably clear, convincing case should be made 

out, or a reasonable doubt established, which brings the 
applicant's claim within the provision of the law. 


The Pension Appeal Court handed down a number of decisions involving 
interpretation of the benefit of the doubt. Three are selected as im- 
portant illustrations of the application of the section by that body: 

(1) Service No. 2)420 * 


The reasons for decision of the Tribunal # in this case, 
calls for some comment. They state that "it is extremely 
doubtful if death in this case is directly related to the 
man's military service, but as the doubt exists the Tri- 
bunal considers that under Section 73, the application 
mist be granted.” 


This statement seems to indicate a misconception of this 
Section, which was added to the Pension Act by the Legis- 
‘lature of 1930. As has already been stated, it is the 
‘considered opinion of this Court that there mst be evi- 
dence of facts before this Section can come into operation. 
In stating that it is extremely doubtful that death was 
related to service and resolving in this extreme doubt in 
the opinion of the applicant, the Tribunal appears to have 
stretched the meaning of this Section beyond its intendment. 


Section 73 is directory. It says that “the body adjudica- 
ting upom a pension claim shall be entitled to and shall 

draw from all the circumstances of the case, the evidence 
adduced and medical opinions, all reasonable inferences 


; ! 
in favour of the applicant". 


* Names not used in this Report. 
tHe Pension Tribunal (See paze 63 hereof for terms of reference) 
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e observed that the legislation does not state 
are to be drawn in favour of the ap- 
plicant, but only all reasonable inferences. Furthermore 
the opening words of the Section cannot be disassociated 
from the latter portion. The section says that on any 

application for pension the applicant shall be entitled 
to the benefit of the doubt, which means that it shall 
not be necessary for him to adduce conclusive proof of 
his right to the pension applied for, but, that the in- 

ferences above mentioned shall be drawn. The statement 
that it shall not be necessary for him to adduce conclu- 
sive proof seems to have a controlling influence upon thé 
whole Section. One would judge that the idea in the minds 
of the legislators was that theretofore, conclusive prod: 
had been expected from an applicant for pension. The le. 
gislature definitely stated that conclusive proof was no 
longer required, but it must be assumed to have been in- 
tended that some proof was required. The writer's con- 
ception is that, at least a reasonable prima facie case 
mist be established by evidence of some convincing nature 
though not necessarily so strictly regarded as in an or- 
dinary court of law. 


Tt. peter d 
that all inferences 


If, as a result, there is reasonable doubt in the minds of | 
the body adjudicating upon the claim, as to whether env1:; 
tlement has been established or not, this doubt can be re 
solved in the favour of the applicant. As has been stated; 
the writer does not consider that a body adjudicating pon 
a claim and after consideration being extremely doubtful 
is entitled to resolve this extreme doubt in the applica 
favour. 


(2) Service No. h275) * , ( 


This Court has discussed on many occasions the meaning 
of, or internretation which should be placed upon Sectio 
73. There seems to be an impression in some quarters shi 
the Section means that where it is not possible to show 
that the particular disability was not attributable to. 
service, that therefore a reasonable doubt is establis! 
which the applicant mst be given the benefit of. That 
is not my interpretation. The Section merely enacts th 
it shall not be necessary for the applicant to adduce 
"conclusive proof" of his right to pension, but that a 
body adjudicating on the claim shall be entitled to dré 
and shall draw from all the circumstances of the cases 
the evidence adduced and medical opinions, all reasona 
inferences in favour of the applicant. 


* Names not used in this Report 
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It will be noted that the words "conclusive proof" are 
used. The only possible inference from the use of these 
words is that Parliament required that there should be 
some proof, not necessarily conclusive. Suspicion, 
conjecture and possibilities are not proof in any sense 
as regarded by all courts of law. 


(3) Service No. 11,2339 # 


As Colonel Sherwood ## has pointed out, the lezal ques- 
tion of proof or evidence arises. On many occasions we 
have pointed out from the Bench and in written decisions, 
that the onus of establishing the rizht to pension is 
always upon the applicant. The Pension Act is the only 
authority under which pensions are granted, and those 
who seek pensions mist comply with the terms, conditions 
and requirements of that Act. Section 11, in effect, 
indicates that pension shall be paid when the death or 
disability is the result of injury or disease or the ag- 
gravation thereof incurred on or attributable to service. 


The responsibility for establishing a right to payment 

of pension is therefore upon the party applying which 
includes the duty of disclosing all facts within his 
knowledge having any bearing on the claim, and producing 
medical opinion which is founded on all obtainable facts, 
and where a situation such as the present arises, namely, 
that the ex-soldier suffered from a disease which may 
very well have been the cause of his death, that such di- 
sease must not be over-looked, but must be properly con- 
Sidered in connection with the proof of cause of death. 
The records in this case disclose this condition as being 
a possible underlyinz cause, and it was the duty of the 
applicant to bring forward reliable considered medical 
opinion that this was not or not likely to have been the 


Cause. 


It would appear to me, and I think it ourht to appear to 
all reasonable men, that no doctor should give, nor be 
asked to give an off-hand opinion as to the effect of 
this particular disease in this case, especially in view 
of the great uncertainty which seemed to prevail in Dr. 
Edgar's mind as to the other supposed causes. 


It was for this reason primarily that we remitted the 
claim so that the applicant would have another opportu- 
nity to establish, if she can, that the cause of death was 
not due to the specific disease, which if established, 


would bar her claim...-- 


% Names not used in this Heport. 
#* Member of the Pension Appeal Court. 
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erroneous impression in the minds of 
at Section 73, which is the reasonable 


in effect dispenses with the necessity 


doubt section, 
of proving the actual cause of disability or death, es= 


pecially where the ex-soldier did suffer from some in- 
jury or disease whilst on service; that because it is 
impossible to find the exact cause, that therefore a 
doubt necessarily arises in favour of the assumption 
that service was the cause. As pointed out by Colonel 
Sherwood, the existence of injury or disease on service 
does not of itself raise a presumption that a post-war q 
disease is consequent thereon. There must be proof of — 
a satisfactory nature showing a connection between the 
two, and as has often been pointed out, proof of both — 
the service conditions and post-war conditions must be 
drawn. The opinion of a medical man as to the origin of 
disease can only be of yalue when it is based upon pro=- 
perly established facts from which the doctor may draw — 
his inferences or base his opinions. If any important 
fact or incident is leit out of his consideration then 


it is obvious that his opinion is rendered practically 


valuelesse 


There may be an 
many persons th 


L 


191 Special Committee on the Pension Aet and the War Veterans Allowane 


Brigadier-General H.F. MacDonald, Chairman of the Canadian Pensior 


Commission, filed a statement with the 191 Suectel Committee on the 


Ket ana wne War Ver: ans Allowance Act concerning the adminis- 


tration of pensions and the "benefit of doubt" section in particular. 


This statement is quoted hereunder: !! 


Much difficulty has arisen in the administration of the 
Pension Act in determining the entitlement for disabill 
or death consequent upon disease. This is readily under 
stood when one considers the wide range or field cover 
by the art of medicine and the difficulty which confro 
even the most expert in determining the origin and caw 
of systemic disease. Indeed, in the absence of servic 
medical records, in the majority of the neuro-psychiat 
group, it has not been possible for medical men to gE 
more than presumptive evidence of the existence or orl 
of Ciscase during service in cases where the actual di 
ability from such disease has arisen or become manife 
many years post-discharge. A generous provision in t 
regard is Section 63 of the Act which reads: 


- 
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63. Notwithstanding anything in this Act, on any 
application for pension the applicant shall be 
entitled to the benefit of doubt, which shall 
mean that it shall not be necessary for him 
to adduce conclusive proof of his right to the 
pension applied for, but the body adjudicating 
on the claim shall be entitled to draw and shall 
draw from all the circumstances of the case, the 
evidence adduced and medical opinions all res- 
ponsible inferences in favour of the applicant. 


1946 Special Committee on Veterans Affairs 
A major discussion ensued on benefit of the doubt in the 19)6 
House of Commons Special Committee on Veterans Affairs. A proposal was a 
made to introduce a clause in the Pension Act which would,in effect, have 
given an automatic presumption that an applicant's condition as recorded 
on his acceptance in the Forces was in fact his condition at that time, 
and any subsequent deterioration during service was due to service. 
Excerpts from the relevant discussions are given below: 
At the Meeting on May 31, 196, Major-General G.V. Pearkes, V.C., 


M.P., Nanaimo, B.C. moved the adoption of a sub-section to the benefit 


of the doubt clause of the Pension Act as follows: te 


There shall be a presumption that an applicant's condi- 
tion as recorded on his acceptance as a member of the 

Forces was in fact his condition at that time and that 
any subsequent deterioration during service was due to 


such service. 


Brigadier J.L. Melville, M.C., the Chairman of the Pension Commission, 


told the Committee that no "presumptions" were required in our legisla- 


tion. He stated: 


‘ If the condition was incurred on service, it is pension~ 
able. Frankly, I do not see what there is to be gained. 
I beg your pardon. I had better not start to criticize. 
I may be getting off my beat. I will explain, all the 
same, how we apply this benefit of doubt clause ; and may 
I say that the benefit of doubt is given in respect to 
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The Benefit of 


every application - and I mean every application - 

that comes before the Commission. In those cases 

where there is probably a little added benefit of doubt, 
they are held at the Board Room table each day. Then 
when the Commissioners get through with their regular 
work in the morning, dealing with the mass of cases 
then in hand, they study, deliberately and carefully, 
these cases where there is a question of doubt. By 
having a number of Commissioners, I assure you that 

the benefit of doubt is extended in favour of the ap- 


plicant. 
Doubt clause at that time,.read as follows: 


Section 62. Notwithstanding anything in this Act, on 

any application for pension, the applicant shall be en- 
titled to benefit of doubt, which shall mean that it 
shall not be necessary for him to adduce conclusive proof 
of his right to the pension applied for, but the body 
adjudicating on the claim shall be entitled to draw and 
shall draw from all the circumstances of the case, the 
evidence adduced, and medical opinion, all reasonable,” | 
inferences in favour of the applicant. 


Brigadier Melville stated further: : 


May I point out that this Section does not direct that 

any or all doubt must be resolved in favour of the 
applicant. It states that an applicant shall not be 
required to adduce conclusive proof but that the ad- | 
judicating body shall draw from all circumstances of the | 
case, etc., all reasonable inferences in favour of the 


applicant. 


The only possible inference of the use of the words 
"conclusive proof" in a Section is that Parliament requires 
some proof, not necessarily conclusive. There must be 
some proof of an affirmative nature from which a reasonable 
man may infer that the disability or death was attributa- 
ble to Military Service and that where there is evidence 
to the contrary, balancing one side off against the other, 
while the preponderance of evidence may be largely against | 
the applicant, nevertheless, if a reasonable doubt exists) 
the applicant shall receive benefit of it. There mst be | 
first some positive or affirmative proof from which such — 
doubt may properly arise. Suspicion, conjecture, and 
possibilities are not proof in any sense, and cannot form 
the basis for the application of this principle. . 7S 
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It is enough that there is no evidence to show just what 
the origin of the disease was, or that the origin was 
obscure, from which to infer reasonable doubt as contem- 
plated by the Act. Nor is it intended to permit an ad- 
judicating body to disregard definite evidence in the 
record. .0cKxx 


The Commission having duly weighed all the evidence, and 
balanced one possible cause against the other, draws all 
reasonable inferences in favour of the applicant. x»coocx 


There mist be some proof of a substantial nature from 
which an inference can be reasonably drawn. I think it 
should be understood that in order to raise a reasonable 
doubt as contemplated by Section 62 of the Pension Act 
there must be some facts established from which such 
reasonable dqbt can be inferred. 


And that, gentlemen, is the policy of the Canadian Pension 
Commission and the application of Section 62 of the Act. 


In supporting General Pearkes' motion, Mr. Howard Green, M.P. for 
Vancouver South,referred to the United Kingdom legislation, stating there 


+ 2 
were two clauses as follows: 12 


Benefit of Doubt Clause 


In no case shall there be an onus on any claimant to 
prove the fulfillment of the conditions set out in para- 
graph (1) of this article, and the benefit of any reason- 
able doubt shall be given to the claimant. 


The Presumptions Clause: 


Where an injury or disease which has led to a member's 
discharge or death during war service was not noted 

in a medical report made on that member on the commen- 
cement of his war service, a Certificate under Pare» (1) 
of this Article shall be given unless the evidence shows 


that the conditions set out in that paragraph are not 
fulfilled. 
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Mr. Green suggested the inclusion of the “presumption clause" sta- 


ting that this would be "yar more in line with the wishes of the Canadi, 


people". 
Mr. LA. Mutch, M.P. Winnipeg South Centre, spoke to the pro~ 


posed amendment, stating that "it does not add anything to the powers 


of the Commission".... and that "it puts the benefit of doubt clause 
language which is more understandable to the applicant"......but that 
"in my opinion the amendment is simply kidding the applicant". 4 
Mr. Walter Tucker, M.P., Rosthern, Sask., removed himself from 

the chair and spoke to the motion. He suggested that this "presumption 
clause was a "rebuttal presumption" which meant that it would apply onl 
where there was no other evidence, i.e., if the Commission had only thi 
applicant's attestation documents and his discharge board, and it was 
found that he had been medically fit on enlistment but unfit on dischar 
the presumption could be made that the disability was incurred on servi 
If, however, there was other evidence, the Commission would have to we: 
it, and the "rebuttal presumption" could not be used solely as the bas! 
on which pension could be approved. 
Mr. Tucker explained the relationship between the presumption cla 

and the benefit of doubt clause in these words: 
Tf,there was other evidence this would have to be taken 

into consideration. Then the Commission would have to 

consider the evidence which led to the presumption (i 

physically fit on enlistment, unfit on discharge). If 

doubt on weighing the other evidence against the presul 

fc ge Py * ; : a 

tion evidence, the Commission would presumably find U 

favour of the applicant because of the benefit of douD 

clause. Mr. Tucker stated, that the benefit of doubt © 

and presumption clause gave the impression that it cov 

be easily understood in layman's language, but actualt 


; not mean that at all. That is the danger of it 
a legal meaning which I have stated. 
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Mr. Tucker went on to say that the High Court of Great Britain had 
interpreted the words as meaning that the presumption is a rebuttable 
presumption and would not necessarily help the applicant. 

Mee, Cecii Merritt, v.0., M.P., Vancouver - Burrard, B.C. sug- 
gested that the amendment would be helpful in that it would shift the 
onus of proof on the Commission to show that the man did have a pre-enlist- 
ment condition. He stated that a rebuttal presumption did not shift the 
onus of proof, but laid down a rule of law, and if there was evidence 
the onus of proof was still on the person who must make out the case, 7 

A motion of Mr. Green added the words - "subject to the provisions 
of paragraph (c) of sub-section (1) of Section II of the Pension Act". 
The relevant provision of 11 (1) .{c) is: "no deduction shall be made 
from the degree of actual disability of any member who has served in a 
theatre of actual war on account of any disability which existed prior 
to his service". The motion under discussion by the Committee now read: 7 

62(a) There shall be a presumption that an applicant's 
condition as recorded on his acceptance as a mem- 
ber of the Forces was in fact his condition at 
that time and that any subsequent deterioration 
during service was due to service; subject to the 
provisions of para. (c) of sub-section (1) of 
Section 11 of the Pension Act. 

Brigadier Melville stated that the proposed Section 62(a) would 


be contrary to the provisions of Section 11 in that it would give full 


pension for an aggravation to every one whether or not service had been 


rendered in a Theatre of Actual War. /8 This would place persons with 


no overseas service in a more favourable position than persons who had, 


for the reason that a person who served in a theatre of actual war was 


given full pension for ageravation only if the condition was not obvious 


or recorded on enlistment. 
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History 
Brigadier Melville suggested, therefore, that the presumption clause 


should be workable only if it applied "in case of service in a theatre. 
of actual war". If this were done, he told the Committee that they 
would be just repeating the provisions of Section 11(1) (c) of the Pensior 
Act as it now stands. 

Mr. Mutch proposed an amendment that the words "and presumptions" 
be added to the existing benefit of doubt clause. /9 The clause would 
then read: 

Notwithstanding anything in this Act, on any application 
of pension, the applicant shall be entitled to the bene- 
fit of doubt, which shall mean that it shall not be ne- 
cessary for him to adduce conclusive proof of his right 
to the pension applied for, but the body adjudicating on 
a claim shall be entitled to draw, and shall draw from 
all the circumstances of the case, the evidence adduced 
and medical opinions, all reasonable inferences and pre- 
sumptions in favour of the applicant. 

This amendment was adopted by the Committee. 

Under date of June 11, 196, the Committee approved the draft amend- 
ment to the Pension Act which included a new Section 62 as proposed by 


Mr. Mutch at the meeting of June 7, 1946, adding the words "and pre- 


sumptions" to the benefit of the doubt clause. 


A Commission was appointed in 1948, under Part I of the Enquiries 
Act © to investigate complaints made by Walter H. ete ates M.C., D.C.M. 
Secretary of the Canadian Combat Veterans Association, Vancouver, B.C.y 
regarding pension and treatment rights for veterans. 

This Commission, composed of Members of Parliament, was headed by 


the Honourable James J. McCann, M.P., Renfrew, Ontario. 


History 


The Commission's report commented upon six specific cases which 


had been cited by Mr. Kirchner with respect to pension consideration. 


The report stated as follows: 
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The Commission realized that the relevant sections 

of the Pension Act are difficult to administer and it 
is aware that efforts have been made over the past 
years to formulate more specific language to convey 
the intent of Parliament. 


It is emphasized that the six cases referred to are 
only a small percentage of those in which complaints 
were made by Mr. Kirchner. However, the Commission 
attaches importance to the fact that these six cases 
have not been dealt with to its entire satisfaction. 
The Commission holds the view that, even with an un- 
challenged record of pre-enlistment incident, due 
weight should be given to question of whether or not 
an appreciable disability existed at the time of 
enlistment in the Forces. 


This Commission has noted the definitions of Section 
62 of the Pension Act regarding "benefit of the doubt" 
which requires the Canadian Pension Commission to draw 
all reasonable inferences and presumptions in favour 
of the applicant. 


This Commission is of the opinion that the Canadian Pen- 
sion Commission has not in all of these six cases in- 
voked to the fullest extent the "benefit of the doubt" 
clause in dealing with this particular type of case. 


The Enquiry Commission is of the opinion that this 
legislation is intended to enable the Canadian Pension 
Commission to make a finding more favourable to the 
applicant in certain of the cases which it has examined. 


1948 Special Committee on Veterans Affairs 


An amendment to Section 62 of the Pension Act,°!' dealing with bene- 
fit of the doubt, was approved at the 198 Session of the House of Commons, 


after review by the Special Committee on Veterans Affairs. 


191,8 
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Dr. W.G. Blair, M.P., Lanark, Ontario, introduced the amendment 


before the Parliamentary Committee on Thursday, May 6, 1948. He stated 


"there has been considerable trouble about the benefit of the doubt claus 
and the difficulty that the Commission had in dealing with it". The pag 


posed amendment eliminated the words "be entitled to" and "shall draw" 


from the Section. Dr. Blair explained the amendment, as follows: °* 


If those words were struck out of Section 62 it 
would cause the Pension Commission a great deal less 
trouble and would make absolutely sure that the pen- 
sioner would have the benefit of the doubt. 


Dr. Blair said further: 


We have had trouble in persuading the Pension Commission 
to draw conclusions in favour of the veteran. I stated 
yesterday in discussing the other matter we found 10% 

of 60 cases where three mdical members of the Board 
believed that they had. not given the applicant the be- 
nefit of the doubt. I think if you re-word this section 
it puts the onus on the Commission that they make any 
presumption in favour of the applicant. I think this 
is the weakness of the Act. . ; 


Mr. Walter Harris, M.P., Grey-Bruce, stated: % 


My first impression would be that the striking out 
of the words would strengthen the purpose if I am 
reading the Statute and I find that I am entitled to 
do something I might have in mind the fact that l 
need not accept that; the use of the words "shall 
draw" is imperative. 


Col. Alfred Brooks, M.P., Royal, N.B., suggested that Section 62 
if properly interpreted, gave the benefit of the doubt. He stated: 


It almost seems that there were some doctors or some 
people in the Department who were building up for 
themselves certain procedures by way of interpreting 
this section which took away from the soldier the 
benefit of the doubt to which he was entitled, and 
which I am sure, he could qualify under this Section. 
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What we are asked to do is amend the Act in order to 
give him, not more benefits so far as the benefit of 
the doubt is concerned, but to try to amend the Act 
so that these officials will interpret the Act as it 
is supposed to be interpreted. 


I think that if the Act be interpreted as a layman or a 
legal man would read it, then the men have the benefit 
of the doubt and there is no question about it al all. 
To my mind, somebody mist be looking for loop-holes if 
they pick out these words "entitled to benefit" as a 
loop-hole and build up a certain procedure around them. 
I think they are absolutely wrong. It is very hard for 
this Committee to pass legislation in order to correct 
what I believe an erroneous administration of this Act. 
I feel that if this Act is properly interpreted and ad- 
ministered, there is no question but that in every case 
the men will get the benefit of the doubt. 


Col. Brooks asked whether the Pension Commission considered this 
change was going to assist in giving the applicant the benefit of the 
doubt. Peeeatar Melville, the Chairman of the Commission, replied © 
that the Commission is "very pleased indeed to accept the recommendation 
advanced by Dr. Blair, and in so doing let me state on behalf of. my col- 
leagues that we will note carefully the Minutes of the meeting and endea- 
vour to comply with the intent as expressed by Dr. Blair and those who 
spoke in favour of that amendment". 

In speaking further to the proposed amendment, Brigadier Melville 
stated that, under the former wording, it was a question of whether or 


not the Commission "gave it the benefit of the doubt". The new wording 


constituted what he termed a "mandate", and stated: "On the face of this, 


there may be no piothies material difference, even if there is a shade of 
differences of benefit to the applicant for pension ~ and bearing in mind 
E id ww 


the observations that had been made by the various members of this Com- 


mittee - then most certainly we will endeavour to apply it to carry out 


your expressed intent. 
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does not sound very good, Colonel Brooks, but 


4 
“s,rigadier Helville conel 


"Maybe to a lawyer that 
I may sum it up and say 4t is honesty of purposi:" 
| 
Mr. P.E, Wright, M.PJ, 'elfort, Saskatchewan, stated that he was 
supporting the amendment because he considered that it was the desire 
of the Committee and also to "express to the Chairman of the Pension 
Commission the opinion of this Committee that, so far as the benefit of 
the doubt is concerned, we are not altogether satisfied that, in all 
cases, the benefit of the doubt has been given. We are trying to strengthen 
this section. Now the Commission mst have obtained from the Committee 
the impression we want every case where there is a doubt to receive the 
full benefit of that doubt", 8! 
Summary: 19)8 Session of Parliament 
The 198 Session of Parliament amended the Act by eliminating the 
words "be entitled to" where Section 62 stated that "the body adjudica- 
ting on the claim shall be entitled to draw, and shall draw, from all 
the circumstances etc." thus revising the wording to read that the body 
adjudicating the claim "shall draw" from all the circumstances,etc. The 
revised Section, which was renumbered from 62 to 63, then read as follows: ” 
63. Notwithstanding anything in this Act, on any ap- 
plication for pension the applicant shall be en- 
titled to the benefit of the doubt, which shall 
mean that it shall not he necessary for him to 
adduce conclusive vroof of his rieht to the pension 
applied for, ‘but the body adjudicatins on the claim 
shall draw from all the circumstances of the casey 
, the evidence adduced and medical opinions, all 


reasonable inferences and presumptions in favour 
of the applicant. 
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Amendment, 1952 


When the Statutes of Canada were revised in 1952, this Section of 


1952 
the Act was amended by deletion of the words "shall be entitled to" and 
replaced by the words "is entitled to", Under the revised statutes, the 
benefit of the doubt section was re-numbered from 63 to 70 and read as 
follows: 89 

70, Notwithstanding anythine in this Act, on any ap- 
plication for pension the applicant is entitled 
to the benefit of the doubt, which means that it 
is not necessary for him to adduce conclusive proof 
of his right to the pension applied for, but the 
body adjudicating on the claim shall draw from all 
the circumstances of the case, the evidence adduced 
and medical opinions, all reasonable inferences and 
presumptions in favour of the applicant. 
Special Committee on Estimates, 1955 
lir, Aneus MacLean, M.P., Queens, P.E.I., cited a case where a 
es 1955 


man serving in the Army had died of cancer, and it had been rule? there 
A . cas : : 0 
was no connection between this condition and his service. ‘le asked: 9 


If the veteran is supposed to receive the benefit 
of the doubt, how can it be established that there 
was no connection? 


Brigadier Melville replied that the responsibility of the Commission 


was "a very serious one", He stated that a very eminent jurist had said: 9! 
Before you can extend the benefit of any doubt the 
doubt must have been created... There are no better 

or more experienced of the medical profession than 
those who are connected with the Department, and we 
refer to these specialists. We take advantage of that 
opportunity. Cancer is a KiLLersts sd 2a: Very diffi- 
cult to say what caused that cancer, or whether ue 

is directly concerned with a man's service in peacetime. 


Mr. MacLean: 


My contention is that you do not have to prove that. 
It would seem to me that the onus rests upon the Com- 


mission to prove that it was not the result of war 


service. 
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I am under the impression that there is very little q 
lnown about what causes cancer.....1t would seem to me 
thateee.e it could not be said there was no connection 
between a man's service and the cause of his death. 


One must be guided by the medical opinion. A member 

of the peacetine forces, serving in Canada, is probably 
occupied in a way which would differ very little from 
he normal civilian.... Unless you could find some 
instance which would lead you to believe that the cisease | 
could arise from, or was directly connected with, a man's 
service, we could not concede entitlement. There have 
been cases of cancer where we have found a connecting 
link, but there are a number of others where we cannot | 
find any evidence whatsoever, or any doubt. 


| 
| 
Bricadier Melville: | 
| 
j 
| 


Dr. Blair cited the case of a veteran who had received pension for 
the loss of an arm at the shoulder from shrapnel injuries and who sub- 


sequently made application for pension for a fractured vertebrae. He 


| 


said that the Commission would not agree that the impact of shrapnel which | 
| 


had caused the loss of the arm was sufficient to fracture the spine. He 
stated before the Committee: 7% 


I am very interested in that clause, I was connected | 
with it, and I moved it when it first came before the | 
Veterans' Committee, and at times I have been confused 
oy some of the interpretrtions which have been placed 
upon itess...-.there does the benefit of the doubt come in? 
I admit I am confused. I do think that with such a | 
history of severe injury,allowance should have been made. 


Brigadier Melville: 


I have lnown that particular case......ersonal appearance 
in Kingston....local members of the medical profession coul 
not find any service relationship. | 


This raises a very serious problem and one which is con= 
stantly arising. Many members of the forces consider 
because they claim for a pension and make statements if 
support of that claim, that by doing so they create a 
doubt, and that we should award pension. 
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Col. Brooks asked for the number of cases in which the benefit of 
the doubt arises. Brigadier Melville replied that there were between 
eighty to one hundred applications for entitlement each day. "Of that 
mumber I would say that twenty-five per cent are granted with the be- 
nefit of the doubt. And if doubt is created in our minds, we take ad- 
vantage of the provisions of Section 70 of the Act, and concede accord- 
igi. 93 

Mr. G.A. Cannon, M.P., Iles de la Madeleine, suggested some confu- 
sion existed between the benefit of the doubt and the displacement of 
the burden of proof. He said: % 


The applicant has to establish that he is entitled to a 
pension. Some people seem to think that because an ap- 
plicant makes a request and because he brings forward 
certain facts to support it, that that displaces the 
burden of proof and that it is up to the Commission to 
prove that he is not entitled to a pension. But the real 
fact is that it is always the responsibility of the ap- 
plicant for a pension to establish facts which could at 
least give rise to a doubt, and if he is not able to 
establish those facts he is not entitled to the pension. 
But if he is able to establish a doubt, then he is enti- 
tled to the benefit of the doubt. However, it is still 

up to him to establish facts which give rise to this doubt 
in the minds of those who have to deal with the case. That 
does not mean that the burden of proof is displaced. 


Mr. W.A. Tucker, M.P., Rosthern, Sask., the Committee Chairman, stated: 99 


"Benefit of the doubt" is a legal phrase put by judges 
to juries all the time. They say these must be more 

than a remote possibility... there must be a doubt 

such as you would act upon in the ordinary affairs of 
your life. Almost anything is remotely possible but it 
cannot be a fantastic possibility, It must be something 
reasonably possible. In applying that particular rule 

it is a matter of the Commission exercising 1ts judgment 
as to whether there is real doubt there, a real possibi- 
lity, or whether there is a very remote one. 
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In cases such as the one cited by Mr. Blair, the Commis- 
sion is dealing with one of the most difficult problems 
which the Courts have to deal with. He mentioned the 
alternative of using Courts and said: "This would lead 
to great rigidity and they would be tied down by prece- 
dents. It was felt that it was better to leave these 
questions to be determined by a Commission in which 
Parliament and veterans organizations had confidence; 
that it would interpret the Act ina sympathetic way, 
and that its decisions would not be subject to appeals 
outside their own body. In cases like this there is 
bound to be a difference of opinion. 


The Honourable Hugues Lapointe, Minister of Veterans Affairs, stated: 


For many people the benefit of doubt is interpreted as 
meaning the onus of bringing evidence is now on the 
Commission, and that the Commission has to prove that 
that was not the cause of the injury. This is not 
correct. If you want to give the benefit of the doubt 
to an applicant, it is still up to the applicant to 
establish before the Commission such evidence as will 
create a doubt in the minds of those who will sit upon 
the Board. It does not require the Commission to bring 
forward evidence to prove that the applicant is wrong. | 


Mr. Colin Cameron, M.P., Nanaimo, B.C., stated: 97 


The oms is upon the applicant to produce the facts 
which would be calculated to create a doubt at least 
in the ninds of the Board. 


Referring to Dr. Blair's case: 


It would seem to me that unless the Board had conclusive — 
medical evidence, that such a thing was impossible, then — 
it was certainly a case for the benefit of the doubt, and 
that merely contrary opinion as to the possibility of it 
was not enough to relieve the Commission of its duty: to 
invoke that clause. 


Mr. Tucker spoke of the degree of possibility: 


If such possibility was only "one out of a thousand" 
such would not be the case which could be regarded as 
reasonable doubt. 


In other words, what the Commission is trying to imply 
here is what juries have to apply all the time, when they 
are told by the Judge that the Crown mst prove its case 
beyond a reasonable doubt. 


History 
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That doubt is not anything that may be conjectured up 

as a remote possibility. It mst be a doubt which would 
occur in the ordinary affairs of life, and the Commission 
mist apply it in these cases in favour of the applicant. 


We have decided over and over again that it should be 

that way. JI think the veterans organizations and everyone 
else felt that if it was left in an elastic condition 

rather than subject to rigid legal interpretation, it 

would be much better, and I think it has worked out better 
for the veteran himself, that way, than if it had been 
Otherwise. The difficulty is to decide whether a doubt 

is a remote possibility or something under which they should 
act under this Section. 


As everybody knows, this is something which hangs up a 
jury for two or three days in trying to arrive at a deci- 
sion, and sometimes it leads to disagreement of jury and 
the necessity of a re-trial, 


Mr. Cannon asked if Brigadier Melville agreed that: 


Brigadier 


Mr. Cannon: 


Brigadier Melville: 


The Section of the Pension Act applies to the same reason- 
able doubt with which a jury has to deal in court cases? 
As a lawyer, I know that a reasonable doubt is one which 
would move a reasonable man, in the ordinary affairs of 
life. It has to be quite a substantial doubt. I wonder 
if the doubt which is required in this case, has to be as 
substantial as the doubt which is referred to in courts 


of law. 79 
Melville replied as follows: 


The great bulk of our decisions are based on medicine, 

and medicine is not an-exact science. Our Act provides 

for the benefit of the doubt, and we extend it. We have 
lay Commissioners who may not agree with the lawyers on 

one side or with medical opinion on the other. All factors 
mist be considered. If the doubt is created when we discuss 
these cases in the Board Room, that doubt is resolved when 
we say “alri-ht, that is the end". 


In other words, in applyinz the benefit of the doubt, the 


: ‘ : + 4 . 10 ad more gener j a 
Commission gives to it a broader and none venerous inter 


pretation than the Law Courts would 


t 5 } nsec + @ 
I can assure that it is absolutely so. 
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Mr. Gordon Churchill, M.P. Winnipeg South Centre spoke to the 


subject as follows: 


I am far from convinced that the benefit of the doubt 

is applied on occasions when it should be. It was written 
snto the Act because of the difficnlty involved in adducing 
conclusive evidence. It was intended to permit the Pension 
Commission to make a presumption in favour of the applicant, 
I hope some of the statements which are made here this 
mornin? will not be construed as advice to the Commission 
because I thought that the statement of the Minister, for 
example, gave a different meaning to this Act, and wasn't 
sntended as he read it. I am very happy that it has been 
read in the record. I think that the benefit of doubt 
clause needs to be considered pretty seriously by the 
Pension Commission. The Pensions Advocate tells me, and 
Brigadier Melville has told me on many occasions - that it 
is invoked very, very frequently, but I still have some 
reservations in regard to it, and perhaps our discussion 
this morninz will have some influence on the Commission 
in the application of this particular Section. 


I take it that it was introduced primarily because of the — 
difficulty in establishing cases affecting men serving in 
the First World War. We all know that the documents were — 
not kept in the same shape in the First World War as they — 
were in the Second World War. We were not subject to X-ray 
examination, and the First World War people have so littlem 
to rely on. But nowadays, the practice has become such 
that you have to have everything written down on your 
documents, and I think there must be more sick parties | 
and hospitalizations in the modern Army than there were 
in the past, because the fellows in the First World War 
had to have something written down on his document, and 
if it was not written down on his document, then his 
chances were somewhat limited for the future. '°! ' 


Brigadier Melville stated: 


I have ordered extra copies of the proceedings of this 
Committee. Do not think I hesitate for one moment to 
bring your observations before my colleagues. I do that 
after a debate in the House or after a special Committee 
on Veterans Affairs has met. I "go to town" strongly 

and what has been said here this morning with regard to 
the benefit of the doubt and the other matters raised 
will certainly be brought to their attention. I 
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Standing Committee on Veterans Affairs, 1959-1960 
aS TAILS 1797-1700 


Discussion concerning the benefit of the doubt arose out of briefs 
1959-60 
from veterans organizations and consideration of departmental estimates. 


The main points are summarized heronsior: ' 


Mr. W.G. Beech, M.P., York South, Ontario stated that there had 
been a "lot of argument and dissatisfaction" about the benefit of the 
— doubt and would like to hear some comments. 

Mr. LsA. Mutch, now the Deputy Chairman of the Pension Commission, 
stated that he did not "ever expect to be able to satisfy everyone with 
respect to bénefit of the doubt". Then re on to give this expla- 


nation: 


The Benefit of the Doubt which is described in Section 70 
is a doubt in the mind of the Judge, if I may use that 
expression or of the man who is hearing the case. In 
effect the Section says that if the three men who cons- 
titute the Appeal Board hearing a case have reasonable 
doubt = and it says: "reasonable doubt" - in their minds 
as to the decisions which shall take, then they shall 
draw reasonable inferences in favour of the applicant. 
The Act says reasonable inferences and again the decision 
as to what is reasonable or unreasonable must exist in 
the minds of the men who are hearins the case. The result 
is that when an application is granted, as a great number 
are granted as a result of Section 70, the person who 
succeeds is satisfied. But the person who does not suc- 
ceed is likely to suggest that we have not exercised that 
discretion in his favour. The power. to give, in a Section 
like that, is balanced by the power to deny. The Commis- 
sioners contended through the years = and I think it has 
been accepted - that the decision lies only in the minds 
cf the Judges themselves, as their responsibility. 


One cannot say that the Appeal Board should have a doubt 
about this simply because Il have a doubt. On the whole 

it works to the advantege of the veteran population gene- 
rally, and I would venture to suggest to you that more 


than 80 percent of the entitlement awards which have been 
granted in respect to World War I, in the last five years 
while I have been with the Commission, could not have been 
granted without resort to the benefit of Section 70. I do 


not think anyone would challenge that. 
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On further questioning Mr. Mutch said: att 


There is only one person who can decide whether the 
evidence produces any doubt or not = and that person 
is the Judge. 


Mr. Beech asked if there were any rules governing the interpretation. 


Mr. Mutch replied: 


The very minute you impose on discretion, you limit 
that discretion. Four times (it was) attempted to 
put something in the Act under Section 70 which 7 
would broaden it... The present Minister (The Honourable 
Mr. Brooks) was not of the opinion that it could be 
broadened by definition, the mimite you say it is not; 
or the minute you say it is, you limit the opposite. 


With respect, I suggest to you that a lot of people 
have tried to improve it. This is your prerogative. 
But I suggest to you that it works extremely well 
and I suggest further that there will always be dis- 
satisfaction until everybody who applies gets an 
award, and in which event there would be pension for 
service. 


House of Commons Debates, December 12, 1960 to February 9, 1961 


The Honourable Gordon Churchill, Minister of Veterans Affairs, 
jubromecd an amendment to the Pension Act on December 2th, 1960, This 
amendment provided for an increase in the basic rate and various minor 
administrative changes. Some 2 Members spoke during the first, second 
and third readings of this Bill. A great deal of criticism was stated 
concerning the restrictive interpretation of the benefit of doubt clause. 
Excerpts from the comments of some Members follow: 

Mr. Gage Montgomery, M.P.,- Victoria~Carleton NBs eae 
We should be careful about passing judgement on 
this exercise of discretion by the Pension Commission 
until we have heard both sides of the case....l think 
anyone learned in the law will understand.....that the 
discretion left with a body or with an individual is 
exercisable by that body or individual. If the Com- 
mission is not exercising its discretion to the satis- 


faction of those who appear before the Committee there 
is not much Parliament can do about it. We cannot 
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appoint a man to a position and then tell him what to 
do.... I have studied this Section and I do not see how 
Parliament can do much more. 


Mr. G. Roberge, M.P., Megantic, Que. 104 

I understood there was some possibility that an 
amendment could be made to Section 70 of the Act.ee. 
there are some cases where we, who had to deal with si- 
milar cases, feel that they (CPC) do not exercise dis- 
cretion as they should. 


The member for Victoria-Carleton (Mr. Montgomery) said 
that in his opinion it was impossible to improve an Act 
and the Minister of Veterans Affairs should...undertake 
a special study of Section 70.....and try at least to 
find a new formla or re-write the law so that veterans 
can be given full justice. 


Our criminal code, relying on the theory of Benefit of 
the Doubt states that the accused is considered innocent 
until proven guilty. I believe the same should apply in 
the case of the benefits to be paid to veterans as well 
as to those who devote their energy and their health to 
service of our country, both in time of peace and war. 


Bede, oroome s, Mola Vancouver, B.C. 

An amendment should be introduced to this Section 
(Section 70) and according to the statement of the 
Minister somethin: is voint to be done in this respect. 
Speakins in this Nouse on December 12, 1960, the 


Minister said: !% 


In some instances the Act and the interpreta- 
tion of the Act have limited the activities of 
the Pension Commission, and in the revision 
that is now going on it is our hope that some 
of the Sections that have hindered the Commis- 
sion from time to time may ve altered so that 
its work may become more effective. 


Each of us will have to place his own interpretation on 
the words contained in that paragraph. We will not know 
what will be accomplished until the Bill comes before us. 


C.R.Granger, M.P., Grand-Falls ~ White Bay, Labrador. ! 
In marginal cases when decisions are beings made as 
to whether the veteran deserves to receive benefits, the 
benefit of the doubt seldom is given to the veterans se. 
the very spirit of the administration of veterans affairs 
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should be to give the benefit of the doubt to the veteran. 


Imponderables which it is impossible to pin down as fact 
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with veterans requests. In such 
than risk an unjust decision... .2i0 
he wise thing to let mercy season 


are often associated 
circumstances rather 
4s the fair thinz and t 
injustice. 


Mr, W.G. Beech, -M.P., York Soubu 2 

There is, however, one mavter that continues to give 
veterans organizations considerable concern and that is 
the continued practice on the part of the members of the 
Pension Commission of placing their own interpretation 
on Section 70. This concern has been expressed by various 
veterans organizations. It was expressed by the Canadian 
Legion in a Resolution in the followins words: 


That the Government take action to ensure 
that the Benefit of the Doubt as set forth 
in Section 70 of the Pension Rot! Metin waok 
extended to all applicants under the Acte 


Mr. Beech referred to an appeal board decision as follows: 


The Board, after carefully reviewing the entire 
evidence, concludes that although the possibi- 
lity exists that the pensionable condition may 
have influenced the disease processes leading 
to the death, the probability of such has not 
been sufficiently established to bring this 
case within the provisions of Section 7Q. 


Mr. Beech commented: 
Here is a case where the Board felt there was a doubt — 
but it was not sufficient to bring it within Section 70. 


The intention of Parliament as set out in Section 70 
is clear enough; the difficulties would be in interpreta- 
tion and it seems to me that members of the Commission ‘ 
believe that the doubt mentioned means the doubt in their 
own minds; whereas Parliament meant doubt as to the com= 
pleteness of the evidence produced on behalf of the veterar 


GO. Novercae tals, phed Mecr m6 

Tho Pension Commission relies to a ereat extent on 
the Medical Advisers and that, notwithstanding the weight 
of evidence in favour of the applicant, the benefits of 
this Section cannot be resolved until a doubt has been 
created in the minds of the Commissioners. I do not think 
there is much we can do to amend the Act. After all, you | 
can make an Act and you can make Regulations and they | 
are just as good as is the Administration.....I think the 


History 


310 


position which the Pension Commission are placed by this 
Section 70 is an extremely difficult one. The question 
arises whether or not they give the applicant the bene- 
fit of the doubt. It is debatable. 


C.A. O'leary, M.P., Antigonish-Guysborough !09 

From the approximately 20 members who have already 
spoken on this Resolution, I have noted that the majority 
have expressed some dissatisfaction with the Pension 
Commission's application of Section 70....I too very 
strongly feel that the Commission is not carrying out 
the intent of Parliament. The purpose or intent of Section 
70, as set out by Parliament, permits, if not instructs, 
that body to give the veteran the benefit of the doubt 
when further or more conclusive medical evidence is desir- 
able for an award... the Board.has taken the view that 
sufficient and conclusive evidence should be presented 
to the degree that there can be no element of doubt in 
their minds that an award is justified.... I sincerely 
hope that in the future the original and actual intent 
of Parliament will be more carefully observed. 


E.A. Winkler, M.P., Grey-Bruce 1!9 

I hope that some consideration will be given in the 
Legislation to the interpretation of the benefit of the 
doubt clause. I believe this matter was made very clear 
back in 19l5.... The benefit of the doubt clause was in- 
eluded for the clarification of particular cases in the 
minds of the Pension Commissioners. 


Mr. Winkler made reference to the remarks of Mr. Walter 
Tucker, Parliamentary Assistant to the Minister of 
Veterans Affairs, in the House of Commons on August 
lst, 196 who stated: 


If there was any doubt whether this disability 
was incurred during service or was due to 
service, or the aggravation was incurred during 
service or was due to service, the applicant 
was to get the benefit of the doubt. I really 
do not see how it could have been made much 
plainer. 

Mr. Winkler said: ; 
This indicates very clearly how the benefit 
of the doubt clause is to be interpreted...it 
may be time now to discuss azain with the 
member s of the Pension Commission their inter- 


pretation of the Leislation. 
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Mr. C.A. Best, M.P., Halton, Onbe It 
T think the benefit of the doubt should not be 


interpreted in favour of the Commission but mst be given 
to the veteran. 


In a field such as medicine this sort of doubt is a 
only natural and that such doubt should occur in a large . 
number of cases is only natural. If we are putting the 
elimination of doubt on this basis of medical certainty, 
then it is only normal that a large number of cases will 
be turned down. However, if the veteran were ziven the 
pencfit of the doubt I think we would reach a more equi- 
table solution. 


GW. Baldwin, MzPs, Peace River Me 

Something nas been said about the principle of the 
benefit of the doubt. It would seem to me that this fee2 
term which has a definite and specific connotation in the 
minds of courts and lawyers. In any case where ‘there is 
a lispute between the Crown and a subject or citizen, when 
all the evidence has been introduced and is before a tri- 
bunal, if it is difficult for the tribunal to formulate 
a firm decision then the benefit of the doubt must be given 
to the citizen as against the Crown. That is something which 
has come down to us throuzh generations and centuries of 
our legal experience in common law. I would think that the 
intention of those who drafted this particular section must 
have been guided to this particular phrase and its meaning. 


‘ 


R.D.C. Steward, M.P., Charlotte, N. B. 

A great deal has been said about the benefit of the 
doubt clause. As honorable members have pointed out, this 
is quite a familiar phrase to those of us who are laywers, 
but no Jud-e has been able to define precisely or satis~- 
factorily "what is a reasonable doubt". We interpret it 
as meaning that if, after all, the evidence has been heard, 
there is any doubt on the whole case, or any phase of it, — 
that doubt must be resolved in favour of the accused persons 
I think the same interpretation shonld apply to applications 
for a pension before the Pension Commission, 


Veterans Affairs 

Most members spoke......0on the application of the 
benefit of the doubt.....they did this ...... not in cri- 
ticism of the Pension Commission which is held in high 
regard by members of Parliamenteres. I do not think anyone — 
is critical in a serious way of the Pension Commission. On | 
the other hand, the members, as I assess what they have 
been saying during the past two days, think that the Pension — 
Commission perhaps has not interpreted the benefit of then 
doubt clause in the way in which people have expected it 
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to be interpreted... this is an old and continuine pro- 
blem, and I hope that we can look at it again this year 
in the Standinz Committee of Veterans Affairs and in con- 
sultation with the Pension Commission, !!4 


The Commission is an independent body .... they may 
not accept our advice, but, on the other hand, I think 
it would not hurt for them to be aware of the understanding 
that Members of Parliament have with regard to this par- 
ticular clause (Section 70) of the Pension Act. 


The Benefit of the Doubt clause was incorporated 
into the Act to make provision for men who could not pro- 
vide documentary evidence as to the hazards they under- 
went when they were overseas. 


Mr. Churchill then referred to the various amendments to the Act 
and continued: 


My judgement is that no matter how frequently we amend 

the clause the question will still be determined on the 
basis of interpretation..... from the number of members 
who have spoken about the. benefit of the doubt clause 

and from the interest that has been shown in the appli- 
cation of that clause the Pension Commissioners may 
reasonably reach the conclusion that Parliament is seri- 
ously interested in - what shall I say = a generous appli- 
cation of the benefit of doubt clause...... we are not 
asking them to lower the barriers and let anybody in..... 
in these bona fide cases where men have actually served 
and have suffered from their service I think it is the 
opinion of Parliament that the benefit of the doubt clause 
should apply. 


Standing Committee on Veterans Affairs - 1960-61-62 


The Legion brief proposed that the Act be amended to prohibit a 
Commissioner from sitting on an Appeal Roard in any case in which he has a 
| 1961-62 


either dictated, signed or otherwise dealt with in an earlier decision, 


and that the Commission be forced to place on the file of the applicant 


. the names of all the Commissioners dealing with the case, including any 


Commissioner dictating a decision. 
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In regard to this proposal some discussion developed regarding 


benefit of doubt and the statement in the Legion prief that "nearly 50% 


of the cases heard at Appeal in the fiscal year 58/59 were successful". 


The inference taken was that the original hearing and second and 


renewal hearings must have been open to criticism if half the decisions 


were wrong. In this regard Mr, T.D. Anderson, Chairman, Canadian Pension 


Commission stated: IN) 


Well, I would dispute that statement. Personally i 

feel it is a good thing if, ultimately, the individual 
receives a pension. It indicates that up until that 
time he has not been able to establish his claim, and 
it may well be that realizing that he ultimately may 
have to go to Appeal if he wants to keep a little bit ; 
of ammunition back for the Appeal and, therefore, does 
not give us all the snformation at the hearing stage. 
It could indicate that. It also could indicate that for 
other reasons perhaps, he has not been able to present 
all the information. But, when it comes to Appeal - and 
this is the significant thing about Appeals - he knows 
he is at the end of the road, and realizes that he must 
provide the Commission with every bit of evidence he can 
find to support his claim. I think that is the basic 
reason why a high percentage are granted. Also, added 
to that is the fact that he appears before the members 
who are sitting on the Board and they say: "This is a 
nice straigatforward type of individual; he has been 

a good soldier and we are convinced het rights ee 
these things add up to increase the number of pensions 
that are granted at the Appeal Board level. As I say, 1 
think it is a good thing and not a bad thine. 


ur. Del. Thompson, the Dominion Secretary, Royal Canadian Legion, 
stated that his organization had tried for years to change the Pension 
Commission policy and attitude and had now reached the point where they 


had exhausted any means at its disposal. He continued: 
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We now come to the point where it seems to us there 
is a need for some legislative change, but we do not 
see how you can spell this out any more clearly than 
Section 70 already does. We do feel, however, that 
there is a need for something, and if we can not 
convince them of the need for a change in policy then 
there mst be a change in legislature although we 
cannot suggest what form it should take. I think that 
forty Members in the House have referred to the benefit 
of the doubt and the Minister made certain reference 
as to 1t. 


Mr. Thompson stated that the Legion felt that perhaps the Commission 
would change its interpretation of policy but that this did not appear 


to have worked out. 


Standing Committee on Veterans Affairs, 1963 


The main item of business before this Committee was a review of 
Bill C-7: An Act to Amend the Pension Act, (Judicial Appeal). This Bill™ 
was submitted to the 'loise ‘as a! private memberdg' bill by Mr. Jack McIntosh, 
M.P., Swift Current, ate in referring to the benefit of the doubt, stated 


that this clause was being misinterpreted by the Commission. lle told 


the Ilouse: 116 
The Pension Commission is a tribunal so powerful 
that its members are a law unto themselves. The members 
of the "tribunal" are not concerned with the thoughts 
or interests of the members who drew up the Act and have 
not reviewed the Committee Minutes of the Hansard when 
the Act was amended. The intended broadness of the inter- 
pretation was expressed on those occasions by many speakers, 
including the Minister in charge of the Department. 


Mr. McIntosh stated that the Pension Commission pays no attention to 
other Statutes which would have a bearing, e.g. Section 15 of the Inter- 


pretation Act which states, in effect, that every Act shall receive such 


° . : ~ at 5 at aa 
fair, large and liberal construction 1n interpretation as will best en 


sure the attainment of the object of the Act. 


— eee 
—_ ~~ on a  — 
—— 
——_— 
— eee 


* Introduced in the House of Commons on March 13,1962 as Bill C~21, 


1963 
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The interpretation of Section 70, as given to Mr. McIntosh by | 


a private lawyer, was that the "benefit of the doubt" would be doubt | 


that might exist in the mind of a reasonable man. A judge interprets 


the law to the best of his ability as a man learned in the law. He 


looks at the facts and weighs them, tests them, and doubts them and he, 


the judge, imagines what a reasonable man sitting in a jury would | 


do. In other words he applies the law as a learned man and considers 


the facts as a reasonable man.) !!7 


Mr. McIntosh then suggested that the interpretation by the 


Commission is "directly opposite to the interpretation of the courts 


and opposite to the intent of the court and the intent of Parliament". 


Mr. McIntosh referred to civil actions and stated that the 


applicant only has to produce a preponderance of evidence, and in 


legal phraseology I understand that preponderance means just slightly | 


over 50% and stated that such would .'tip the scales' in favour of | 


the applicant. | 


Mr, T.D. Anderson, Chairman, Canadian Pension Commission stated: |!8 


A very high percentage of claims are granted 

through the use of Section 70. It may not be 

in the best interest of veterans generally to 

attempt to define precisely just what certain 

sections of the Act mean. This would limit 

the discretion of the Commission. The Act is 

deliberately drafted in a loose way to ensure 

every possible consideration for the applicant. | 

'y, P.G, Hutter, Pension Counsel for the Pension Commission, told the 


“ 


Parliamentary Committee that some persons jump to the conclusion that | . 


the benefit of doubt in the Pension Act is a reference to the doctrine 
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of benefit of doubt applied in criminal matters within the realm of 
British justice, i.e., that the Crown must prove "Ueyond a reasonable 
doubt" that the accused is guilty. Mr. Nutter stated: !!9 


Surely it is not the intention of Section 70 
of the Pension Act to apply this same thinking 
to applications for pension benefits. 


His interpretation was as follows: 


Firstly, evidence must be adduced by/or on behalf 

of the applicant, sufficient to show some basis for 

claim. In this he is aided by Pension Commission 

and departmental staff as well as by Service Bureaus 

of veterans organizations or by private legal counsel, 

dependent upon the applicant's wishes. The onus 

then shifts to the Medical and Claim Branches of the 

Pension Commission to adduce such evidence as may 

seem fit and proper, fcr the protection of the 

Canadian tax-payer. The applicant has ample opportunity 

to reply to, or to refute, any evidence that might be 

tendered on behalf of the Crown. The Commission mst 

then weigh the preponderance of evidence. If there 

is any reasonable doubt 1n the minds of the Commissioners 
hearing the case, same mst be resolved in favour of the 

applicant. The Pension Act clearly states that the ‘doubt! 

referred to mst actually exist in the mind of the indi- 

vidual Commission member and I quote: "the body adjudica- 

ting on the claim shall draw.... all reasonable inferences 

and: presumptions in favour of the applicant". 


Legion Brief !#0 | | 
The Legion brief of 1963 stated that the interpretation of Section 70 
appeared to be "the crux perhaps of more than 90% of the problems arising 
in the adjudication of claims", '#! The Legion considered that the ap- 
plicant was not called upon to prove his case absolutely but that the 


Commission must draw upon the circumstances, the evidence and medical 


opinions "all reasonable inferences and presumptions" in favour of the 


applicant. 
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The brief expressed the view that, 4f the Commission were giving 
the correct interpretation to Section 70, there would be no need for the 
establishment of a judicial appeal as envisaged in Bill 0-7. 

The Legion brief quoted Mr. T. D. Anderson, Commission Chairman, 
to the effect that after taking office,. he looked into the application 
of Section 70, and instructed the Commissioners that, in future, when 


they invoked Section 70 this should be included in the written decision. 

The Legion brief commented as follows: as 
Proper Use of the Benefit of Doubt Clause: The 
Commission interpreted this to mean that the veteran 
mist create the doubt. The latter portion of the 
clause (Section 70) places upon the Commission a 
responsibility of drawing all reasonable inferences 
and presumptions in favour of the applicant and removes 
from him the necessity of conclusive proof of his right 
to pension. 


COMMITTEE RECCMMENDATIONS 


(25) That Section 70 of the Act be amended to incorporate the 


following principles in respect of applications for entitle- 
ment and on all other matters under the Pension Act incl- 
uding assessments, degree of aggravation and retroactiva- 
tion, and on aaheas therefrom: 


te Onus: 


F bed 


When the applicant has made an application 
Supported by evidence which, if uncontradicted, 
should entitle him to succeed, he shall have 
discharged his onus, 


2.e Inferences: 


In considering the application initially, and 

in all subsequent stages of the proceedings, the 
body or person adjudicating on the application 
shall draw from all circumstances of the case, 
the evidence adduced and medical opinions, all 
reasonable inferences in favour of the applicant. 
References to presumptions should be deleted in 
this contexts, 


3e Preponderance: 


When the evidence has been considered and all 
reasonable inferences drawn in his favour, the 
applicant shall be entitled to the benefit of the 
doubt in that his claim may be allowed, even 

though the preponderance of evidence is against hime 


(26) That the Act be amended to provide a new Section, such to 


declare the intent and purpose of the Act to be to provide 
compensation in fulfillment of the obligation of Canada to 
make reparation for loss sustained through disability or 
death in the performance of the highest form of service to 
the State; and that in keeping with this intent and purpose 
all provisions of this legislation to be administered 


or interpreted in such manner as to provide every reasonable 


consideration and benefit for those disabled or bereaved 


by military services 
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GENERAL 


It would'appear that one of the significant reasons for the 
adoption of the benefit of the doubt was to ensure proper consider- 
ation in cases where documentary evidence was limited or was not 
available. From subsequent discussions in Parliamentary Committees 
and in Parliament, it seems clear that regardless of the initial 
intent this rule is now considered by many to govern the entire 
administration of the Act. Your Committee would refer particularly 
to the views as expressed by Members of Parliament in 1946, 1948, 1955 
and 1960-61. 

The benefit of the dovbt clause has remained a subject of un- 
certainty since its inception in the Act in 1930. Despite attempts to 
clarify this clause in amendments to the legislation in 1946, 1948 
and in 1952, there is still considerable controversy concerning its in- 
terpretation. 

Various definitions noted by your Committee are given below: 

(1) The onus to prove his claim lies with the veteran, | 
but where he cannovu produce conclusive evidence, 
the Commission shall give him the benefit of the 
doubt where such can be adduced from the circumstances 
from evidence and medical opinions. 

(2) The benefit of the doubt means "reasonable doubt" as 
applied in criminal law; hence, the Commission must 
find in favour of the applicant unless it can deter- 
mine beyond all reasonable doubt, that pension should 
not be granted, Controversy exists as to whether the 
“yicasonable coubt" showld be that in the minds of the 
Pension Commission or, alternatively, that in the .mind 


of a "reasonable man" as normally applied in criminal 
Law. 


% See pages 290 tu 314 hereol, 
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(3) Pension applications should be decided on a pre- 
ponderance of evidence as in civil law, and where, 
in considering the case, the adjudicating body 
concludes that there is preponderance and, in effect, 
the evidence before and against is evenly balanced, 
the benefit of the doubt clause ghall tip the 
scales in favour of the veteran. 


These appear to be the three most common interpretations. Your 
Committee noted others, and there is ample evidence to indicate that 
the clause requires clarification. 

Benefit of the Doubt = Other Countries 

It is probably as well, at this juncture, to review the terms of 
pension legislation in the United Kingdom and the United States, in- 
asmuch as these terms have referred to by some of those making 
representations to your Committee. 

United Kingdom: Pension legislation in the United Kingdom for death or 
disability arising out of war service contains two provisions dealing with 
123 
benefit of the doubt, as follows: 
kh (2)-; In no case shall there be an onus on any claimant 
under this article to prove the fulfillment of 
the conditions as set out in paragraph (1) of this 
article and the benefit of any reasonable doubt 
shall be given to the claimant. 
hA(3) Where, upon reliable evidence, ‘a reasoneble doubt 
exists whether the conditions set out in paragraph 
1 of this article are fulfilled, benefit of that 
reasonable doubt shall be given to the claimant. 
The first section refers to entitlement where disablement is 


claimed or death takes.place not later than seven years after the 


end of war service. The second refers to cases where a disablement 


is claimed or death takes place more than seven years after the end 


of war service. 
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United States: There is no “benefit of the doubt" clause as such in pension 


of the United States Armed Forces. There | 


: — % 
nas a “presumption of a sound condition". 


legislation for the es snamber 3 
is, however, what is know 
Interpretation by Commission 

The Pension Commission has had the responsibility to interpret 
the meaning of the benefit of the doubt clause. The Commission, acting as | 
a whole, has not decided upon an interpretation of the section. Brigadier | 


JeLe Melville, in his capacity as Commission Chairman, gave an interpretation, 


as did Mr. L.A. Mutch, in his capacity as Deputy Chairman. *** Mr, T.D. Anderson) 


the present Chairman, explained his interpretation to your Committee .**** 

He stated that it would not be possible for the Commission to promulgate an 

interpretation of Section 70, but that the Commissioners were free to use 

their own interpretation, and that a measure of agreement as to the meaning 

of the Section was arrived at by association and discussion among themselves. 
Brigadier Melville's iyierpretation was that, where there was 

reasonable proof Fe erie the claim and there was a preponderance 

of evident to the contrary, the claim could be approved if a reasonable 

doubt existed. Mr. Mutch’s interpretation was that, if the adjudi-+ 

cating body has "reasonable doubt", they shall draw reasonable infer- 

ences in favour of the applicants; and the decision as to what is 

rsasonabie or unreasonable mist exist in the minds of.-tse men wno 
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= earing the case. Mr. Anderson's interpretation was that Section 70 
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directs the Commission to draw all reasonable inferences and presump- 
tions in favour of the applicant where doubt exists, and that doubt 
mist necessarily be in the minds of the Commissioners as they are 
charged with the responsibility for the final decision. 

Mr. Power and Mr. Decker, members of the Pension Commission who 
appeared before your Committee, gave other interpretations. * 

Your Committee has noted the opinion of Mr. Anderson, to the effect 
that any attempt to issue an official interpretation of the meaning of 
Section 70 would shackle the discretion of the Commissioners. If this 
is so, an official interpretation would not limit the discretion of 
the Commission as a whole, as it would retain the power of revision of 
the interpretation. In the view of your Committee, a body such as the 
Commission, having the task of interpreting and applying a section of such 
obvious difficulty, should direct its attention to arriving at the best 
and most workable definition or means of application available from its 
collective experience and ability. Directives and guidelines in other 
areas have a2parently been acceptable, and it is difficult to see why an 
exception should have been made in an area as important as that of Section 70. 

The representations made to your Committee, and the historical 
material quoted herein, show quite clearly that there are a variety of ways 


in which this section can be interpreted. The failure of the Commission 


to prepare and promlgate an interpretation has created some disadvantage : 


for those who appear before the Commission on pension applications. This 
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failure has also hindered Parliament in its attempts to remedy the 


situation, in that it has been difficult to determine what it is 
expected to correct. 


Another result of the Commission's omission to clarify its inter- 


pretation of the intent of this Section is the uncertainty which cxists 


concerning several aspects of pension adjudication. For example, the 


question of onus under the Pension Act has never been made clear, Your 
Committee noted a wide spectrum of views on this question, running all 
the way from the suggestion that the veteran needed only to make ap- 
plication and the onus was on the Commission to prove there was no 

case for pension, to the concept that the onus was on the veteran to 
establish a preponderance of proof as in civil cases. 

The meaning of the word "“eonclusive" in Section 70 seemed to be a 
subject of misunderstanding» One view was that the words "it is not 
necessary for him to adduce conclusive proof" in Section 70 meant that 
he had to produce what might be termed almost con iusive proof, At 
the other extreme the view was that these words left the applicant res- 
ponsible only for a minimal degree of proof, There was also a wide 
diversity of opinion as to whether the benefit of the doubt applied to 
such things as credibility and conflicting medical opinions. 

Your Committee considers that, within the terms of the legislation, 
the Commission covld have laid down some guidelines concerning these 
questions, These guidelines could have served to clear up misunder- 
standings and to facilitate tie task of those who apneared before the 


Jomirission in sunport of pension claims. 
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Section 5(5) of the Act makes the Commission the final authority 
on any question of interpretation under the Act. Under Section 7(h) of 
the Act the powers of the Commission in many instances are exercisable 
by a quorum of two Commissioners. Under Sections 62 and 65, provision 
is made for appeal boards of three Commissioners, with powers of final 
disposition. There has been a marked tendency on the part of the Chair- 
man and the Commission to leave these quorums and boards to their own 
devices in questions of interpretation, particularly in regard to 
Section 70. 

The justification for this by the Commission has been two-fold. In 
the first instance the Commission claims it does not have the right 
to instruct quorums, boards, or individual Commissioners on questions 
of interpretation. In the second place, Commission Chairmen have repeatedly 
stated that to define is to restrict and this would re-act to the disadvan- 
tage of the applicant. 

With regard to the contention that the intent of Section 5(5) is to 
allow each Commissioner to proceed completely on his own, it needs only 


to be pointed out that the Commission has found it convenient to pass reso- 


; * 
lutions for interpretation of other Sections.” As to the fear of res- 


tricting by defining, suffice it to say that this fear did not extend 
outside of the Commission. The representations made to your Committee 


indicate that applicants and those who represent them do not share this 


fear. 
The powers granted under Section 5(5) are wide. In your Committee's 


view, avoidance of interpretation is a strange exercise of the power to 
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interpret. The fear thet the discretion of the individual Commissioner 


would be fettered * | sppeers groundless. In the first place, all 


Commissioners would participate in any proceedings to adopt guidelines. 


Horeover, in the final analysis, each Commissioner may use his own 
judgment in assessment of the facts within any designated guidelinese 

Interpretations were issued by the President of the Pension Appeal 
Court, Mr. Justice J.D. Hyndman, who promulgated the views of his 
court to the application of the benefit of the doubt clause in a public 
statement at the opening of the Court on February 2nd, 1930. The 
Court continued to provide: published interpretations of this clause in: 
regard to specific casese. The failure of the Pension Commission to 
decide upon, and to issue, an interpretation with respect to Section 70 
needs no further elaboration. 

Your Conmittee has recommended that the benefit of the doubt clause 
be made to apply specifically to adjudications This recommendation will 
be explained elsewhere in these comments. If the revision, as proposed 

‘ 
by your Committee, is accepted the Act would contain some basic prin- 
ciples regarding benefit of the doubt. The publication of ah deans 
concerning the application of these principles could then be issued by 
the Pension Commission in the form of "pension law directives", in 
accordance with the proposal made elsewhere in this report. 

The proposed Pcnsion Appeal Board would be charged with the final 
powers of interpretation. It is envisaged that this Board would serve 


to resolve questions of interpretation in regard to the benefit of the 


doubt. These interpretations could then be promulgated in the form 
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of these pension law directives, 


Proposed Amendment - Section 70 


The term "benefit of the doubt", in its existing form, has appli- 
cation in two areas in pension administration. One is where the benefit 
of the doubt represents a factor in support of a claim when, at the 
adjudication stage, the body adjudicating is in doubt. Secondly, the 
benefit of the doubt clause, through general usage,has come to have a 
wider meaning, in that it has been generally regarded as an expression 
of the intent and purpose of the Act, 

Your Committee desires, firstly, to submit supporting comment in 
regard to thé recommendation that the benefit of the doubt clause be 
revised so as to make it applicable only to the adjudication process. 
As a preface to this comment, it is necessary to outline the 
successive stages of adjudication, as envisaged in your Committee's 


proposals. ‘These are set out hereunder: 


Initial application: The Pension Commission, represented 
by one or more Commissioners, would consider a pension 
application, this consideration being in the form of a 
review of documentary evidence. The case for the 
applicant would be contained in the application form, 
medical reports and other reports, and in some instances 
a military board of enquiry. This procedure would 
apply to all applications for entitlement and all 
benefits under the Pension Acte 


Second and Renewal applicationss The Pension Commission, 
represented by one or more Commissioners, would process 
second and renewal applications on the basis of a review 
of documents, In addition to the documents available 

at the initial application stage, the Commission could 
have available further documentary evidence, including 

a written submission by the Veterans! Bureau or by a 
veterans organization or other party acting on behalf 

of the applicant. This procedure would apply to appli- 
cations for entitlement and all other applications under 


the Pension Acto 


327 


COMMENT 
Entitlement Board: At this stage a hearing would be con- 
ducted to provide the applicant with an opportunity to 
appear before a board of three Commissioners, accompanied 
by his advocate and others, including supporting witnesses. 
This hearing would be concucted in a semi=judicial setting. | 
myicdence would be taken on oath and the applicant, the | 
advocates and the witnesses would be questioned by the | 
presiding officer and members of the Board. The hearing 
should not, however, be of such formality that the appli- 
cant is made to feel that he is in the atmosphere of a 
court and the proceedings should be conducted in a non- . 
adversary manner. ‘the case for.the applicant would be 
made in the form of a brief supported by oral argument. 


Evidence used by the Commission would be open to examination | 
at this stage. This 


by the applicant or the advocates 
procedure would apply to entitlement claims .™ | 


Leave to Re-open: Decisions of the Pension Commission 
regarding leave to re-open a case where refusal has been 
given by an entitlement board would be conducted at a 
special “leave to re-open examination" conducted by one 
or more Commissioners. This examination would involve 

a review of all available documentation, plus a written 
submission and an oral presentation by the applicant, 
pensions advocate or other representative. 


Sonal appearances would be Conducted before one or more 
Commissioners and would provide an applicant with the : 
opportunity of making a request in person in regard to | 
benefits under discretionary sections of the Ack, ore in 
regard to assessment or the degree of aggravation of a 
disability. The Commissioner or Comaissioners conducting 
a personal appearance would have available the documentary 
evidence and would be able to question the applicant who 
may or may not be accompanied by a pensions advocate or 
other-representative, at his discretione 


Personal Appearance under Section 7(3) of the Act: Per- 


Personal appearances are provided mainly for the purpose 
of permitting the applicant to present himself before 
the Commission, at which time he could verify evidence 
and explain the circumstances of his complaint. There 
would be no opportunity for the applicant to challenge 
evidence available to the Commission. Should this be 
necessary, such evidence could be made available for 
examination,on behalf of the applicant at the Pension | 
Appeal Board stage, provided that a hearing is granted | 


ha } a 9G eo ; 
by the board. This "personal appearance" procedure 
N 


would apply to all forms of application except entitlement. 
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‘appeals: ‘the procedure for adjudication on an appeal 
to tie Pension Appeal Board would be: 


(1) A review of the written record; 

(2) A review of the written record, plus a 
personal appearance by a representative 
of the appellant; or 

(3) A hearing de novo. 


Where a hearing is conducted, the comments in regard 

to entitlement boards ebove apply. The case for the’ 
applicant should be submitted in,the form of a brief 
Supported by oral arguments. In some instances, 

there would be a written submission from the Commission. 
Evidence collected by the Commission or by the Appeal 
Board would be available for examination by the appli- 
cant or the advocates at this stage of the proceedings. 
This procedure would apply to applications for entitlement 
and all other applications under the Pension Act. 


Onus 


The qiestion of onus, in respect of an applicant under the Pension 
Act, would apply only at the first application stage, He would, at 
that time, be required to make out a prima facie case which means that 
the application would be based on sufficient evidence to establish his 


claim to pension, unless rebutted. This prima facie case could be 


reinforced by further evidence on behalf of the applicant at later 


stages of the proceedings if necessary. 


The requirement upon the Pension Commission, as set out in Section 
59(1) relative to applications arising out of World War I and Peacetime 


Service is that the Commission shall: 


Collect such relevant information, if any, as may be 
available in the records of any department of the 
Government of Canada and make, through its medical 

and other officers, such inquiry es appears advisable 
into the facts upon which the application is basedasse<s 
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Clarification appears necessary in regard to what is sometimes 


referred to as the onus upon the Commission to procure evidence to 


set off additional evidence submitted on behalf of an applicant, sub - 


sequent to that first presented with his claim. Sections 59(5) and 
60(6) of the Pension Act require the Veterans! Bureau to prepare a 
summary of "all available evidence". This has been interpreted by some 


to mean that the responsibility is on the Veterans! Bureau to represent 
both sides of the case. Your Committee considers this unsound, and has 


recommended elsewhere in this Report that the Veterans! Bureau be required 
to produce only evidence in support of the claims and that the Commission 
be responsible to prepare a precis setting out the reasons for refusal, 
such precis to refer to the evidence against the claime. 

In recommending that Section 70 be amended to incorporate the 
principle that the onus upon the applicant ae be limited to that of 
making out a prima facie case, your Committee is attempting to settle 
a long-standing controversy. In considering the benefit of the doubt, 
there has been much discussion in past years as to the shifting of onus 
between the applicant and the Pension Commission. Your Committee considers 
that the benefit of the doubt clause, as it applies specifically to 
adjudication, should make it abundantly clear that the only onus upon the 
applicant is to make out a prima facie case, and thus his case will stand 5 
unless rebutted. 


Under the statute, in Sections 59(1) and 60(1), the Commission is 


directed to collect such relevant information as may be available 
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in government records. It is also authorized to make enquiry through 
its medical and other officers. As your Committee views it, this 
enables the Commission to carry out its function of balancing the in- 
terests of the taxpayer with those of the applicant, within the 
framework and intent of the Act. The term "onus" in legal parlance 
relates to an antagonistic or contested proceeding and does not 
accurately describe the circumstance of a body such as the Commission 
making an investigation. To carry out its responsibility the 
Commission must have a wide power to secure information, Its air 

as an adjudicating body should be to arrive at the true state of 
affairs, rather that to advance or defeat any particular point: of 
view. The term "onus" has been used improperly in regard to the 


Act. <Any misunderstanding should be removed. 


Inferences 


The existing benefit of the doubt clause states "the body adjudi- 
cating on the claim shall draw from all the circumstances of the case, 
the evidence adduced and medical opinions, all reasonable inferences 
and presumptions in favour of the applicant". 

Your Committee considers that the requirement for the Commission 
to apply presumptions is meaningless because of its broad generality. 


A presumption is effective only when the circumstances under which it 


arises are clearly stated. In this respect, your Committee has rec- 


ommended elsewhere that the veteran should be entitled to the presump- 
tion that his medical condition was that as Bhown on his enlistment 
documents, unless a condition manifested itself within three months 


of enlistment. This presumption should be stated in the Act. Spur 


of the moment presumptions, as permitted by the section at present, 
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are unrealistic. 


The words "and presumptions" were added by recommendation of 


a Parliamentary Committee, which had considered (and discarded) the 


feasibility of including a presumption clause as a subsection to the 


benefit of: the doubt clause. 


The effect of adding the words Nand presumptions" served but to 


confuse further the muddled situation which had grown up around the 


meaning of this Section of the Act. The inclusion of these words meant 


that the Pension Commission must attempt to "draw" presumptions. This 


must have posed a perplexing problem for those in the Commission who 
are familiar with legal concepts, for the reason, as stated earlier, 
that presumptions are normally contained in the legislation itself. 

It is perhaps understandable, then, that because presumptions 
and inferences are lumped together in the Act, many people found great 
difficulty in trying to decide the actual meaning of the phrase Nthe 
body adjudicating on the claim shall draw from all the circumstances 


of the case, the evidence adduced and medical opinions, all reasonable 


inferences and presumptions in favour of the applicant". No doubt, 


in the minds of many, the meanings of the two words were lumped together. 


Your Committee feels that, in any revision of the Act, the benefit of 


the doubt clause should contain no reference to presumptions, but should 


be confined to inferences. 


If the veteran is to be given the benefit of any inferences which 


can be drawn in his favour from the evidence, this should not necessarily 4- 


wait the stage in the proceedings when the benefit of the doubt is 


being applied. In other words, from the first act of consideration, 
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the Pension Commission shall be required to draw any reasonable inferences 
in the applicant's favour, 

fo put it still another way, the inferences drawn in the applicant's 
favour may result in acceptance of evicence of sufficient weight to give 
him a preponderance, Apart altogether from the benefit of the doubt, 
the Commission, in considering the value of the evidence adduced, should 
be appreciative of the problems and disadvantages under which the applicant 
1s placed in his attempt to secure evidence. Application of the inference 
would extend to the acceptability and the weight of the individual points 
of evidence, 

In clarification, the benefit of the doubt clause should be amended 
so es to ensure that reasonable inferences would be drawn in favour of the 
veteran, and that they would apply from the outset in what might be termed 
the stages of consideration, and the drawing of these inferences should 
be held as distinct and apart from the function of applying the benefit 
of the doubt. 

It shovld be apparent that the weight of a particular piece of 
evidence, eccepted because of an inference drawn in an applicant's favour, 
should not be discounted because it came in by way of inference. 

This approach regarcing inferences would apply, in the first instance, 
when a decision is being made in regard to an initial application for enti- 
It would apply also at all succeeding stages of 


tlement or other matter. 


adjudication by the Commission, i.e., renewal appli:ation, cntitlement board 


and leave to re-open, and to appeals under Section 7(3) of the Act. It 


would also apply to consideration of the proposed Pension Appeal Board,. 
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Prenoncerance 
nn 


In suggesting that the benefit of the doubt should be applied solely 


in the process of adjudication, it is necessary to clear up some mis~ 


conceptions. 


Your Committee coes not consider that the benefit of the doubt, 


as it is used in the Pension Act, can be equated to the principle of criminal 


law where the onus is upon the state to prove its case “beyond a reasonable 
doubt". Such concept is used in an entirely different type of proceeding 
to that of pension adjudication. It is incorrect also, in your Committee's 
view, to equate the principle under the Pension Act with the benefit of the 
dGovbt rule applied in civil courts. In proceedings under the Pension Act 
there are notwo sides as such; hence the decision cannot be made on the 
basis of preponderance of evidence favouring one side or the other. 

Sight must not be lost of the fact that proceedings under the Pension 


hot are by way of enquiry, not by trial. 


his basic claim, the matter becomes one of examination. 


Once the applicant has established 


The Pension Commis- 


sion is charged with the responsibility to decide whether the claim is valid, 


In carrying out its function it has powers of investigation. 
Your Committee views adjudication of an application as a step-by-step 
process. 


(1) The application is given initial consideratinn on the basis 
of the prima facie case, 


\ wie oh | . , . . . & 
(2) If the prima facie case is not rebutted, the application 


dence rebutting the prima facie case then the 
he evicence is considered. If the scales are 
U 


weight of all 
i the balance is in the veteran's favour he 


a 
balanced, or i 
succeeds. 


(4) If the preponderance of evidence is against the veteran he may 
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evidence is considered. 


she matter is resolved in his 
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Application to ivicence of the Vrorosed jmendments to Benefit of the Doubt 

the Pension Commission appears, over tho years, to hove evolved a 
generous policy in regerd to rules of evicence, as they are normally 
interpreted in courts of law. Your Committee feels that this policy is 
a correct one, particularly in view of the frequent difficulty in 
obtaining relevant cocuments. Moreover, the nature of a claim under 
the Pension Act is often such that, in many instances, the evidence which 
wevld be required in a court of law is not obtainable at all in pension 
cases. lt appears that the Commission has largely succeeded in making 
pic cr allowances for special circumstances and problems in regerd to 
the acmissibility of evidence, 

There is, of course, a distinction between admissibility and cred- 
ibility of evidence. It is not surprising that this was not always clecr 
in the minds of those making representations to your Committee in respect 
to Section 70. The Commission, having developed a generous attitude as 
to admissibility of evidence, makes use of a great deal of evidence that 
is secondary or indirect. Occasionally, at Appeal Board-hearings for 
example, there is some cirect evidence, This is the exception rather than 
pe rule, 

Indircct or secondary evidence can make for difficvlt assessment 


as to credibility. It is usually easier to decide on the credibility 


. my 
of a witness who can be seen, heard, and, in effect, sized Upe +0 
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decide whether a person giving direct evidence is truthful or not, 
apart from corroboration, isa most intangible prOCeSS e 

With secondary or indirect evidence, such as letters, there is 
less opportunity to test the truthfulness of the matters set oute The 
fact that the Commission readily admits such evidence should, in your 
Committee's view, dispose it to a tolerant attitude. In other words, 

a strict approach to credibility could well destroy any advantage of 
a tolerant attitude to admissibility. 

From this it will be seen that the Commission has a special 
problem with what is usually referred to within the Commission as lay 
evidence. It has already been pointed out that, in applying the benefit 
of the doubt, the weight of evidence should not be discounted because 
it has been arrived at by inference. Where facts are arrived at by 
inference drawn in the applicant's favour, credibility would not be 
involved. . In general, however, your Committee does not consider that 
it is practicable to apply the benefit of the doubt to questions of 
credibility of lay evidence, The fact that questions of credibility 
are subjective to the adjudicator makes it the more aifficuin. 

The application of the benefit of the doubt to medical evidence 
requires different analysis. Here the question of credibility will 
rarely appeer.. If a physician is giving evidence as to a factual 
situation such as to when and where a man was iofenes the usual 
problems of credibility are present. Evidence of this nature, howevery 
while not strictly professional will be given in a professional con- 


text that will substantially reduce the question of credibility. Where 
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the evidence is given by the physician as a professional or expert 


Witness it is opinion evidence and the problem is that of deciding 


upon the weight which it should be given. 

Where there are conflicting opinions the problem is still one 
of preference although this may involve the rejection of the evidence af 
a particular witness. Such rejection is not based upon the lack of 
good faith or integritye It is, rather, the rejection of one opinion 
in favour of another. 

While acknowledging the difficulty of assessing aifferences 
of medical opinion, it is the view of ur Committee that in such 
instances inferences could properly be drawn in favour of the appli- 
cant, and in the final step of the adjudication he could be given the 
benefit of the doubt. 
Intent and Purpose 

Your Committee considers that much of the confusion surrounding 
the benefit of the doubt clause stems from the fact that it has been 
interpreted by many as setting out the general intent and purpose of 
the Act. 

Those who have suggested that this benefit of the doubt clause, 
as it now exists, has a wider meaning than that which can be applied 
solely -n the process of adjudication may well have just grounds for 
this ae inasmuch as the clause is open to many interpretations. 
Your Committee's opinion is, however, that in attempting to apply 
the clause throughout the entire Act, its effectiveness has been dis- 


sipated. Hence, your Committee recommends that it be given a strict 


application only to the adjudication processe 
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The limitation of the benefit of the doubt clause to adjudication 
makes it..desirable to recommend the adoption of a new clause 
setting out intent and purpose. Your Committee considers that a special 
clause in the Act should make it clear that all sections must be 
administered or interpreted in the most liberal mannere 

Your Committee was impressed with the views stated in the 
document * prepared in 1917 by Mr. Kenneth Archibald, Legal Advisor 
to the Board of Pension Commissioners, which is believed to have been 
the foundation of our Pension Law. These views are set out in detail 
on page 7 of the document and cites three basic principles, which are: 

A pension is given as a mark of gratitude. 
A pension is given in payment of a debt. © 
A pension is given to provide subsistence. 

As Mr. Archibald stated, these three basic principles are applied 
in our Pension Act, more or less indiscriminately, and are inextricably 
intertwined. Taken together, they would seem to mean that, through 
the measure of this Pension Act, the country can express its gratitude 
to those who suffered loss by reason of military service, The 
country can also fulfill what amounts to a contractual obligation to 
compensate a member or his dependents for such loss. eae this 
compensation can be in a form of financial allowances to provide subsistences 
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% There is no proof that this document was prepared by a Mre 

Archibalde However, Sections from it have been quoted in the 

1919 Special Committee on Pensions and Pension Regulations and in the 

Report of the Royal Commission on Pensions 19232), The Report of the 

1919 Special Committee mentions, in its table of Contents, a Report 
entitled "Recommendations of Board of Pension Commissioners and Inter- 

pretation of Regulations (Mr. Archibald) which contains quotations 

ahr 2 1917 document. The Report of the Royal Commission, Sessional 
ees page hh quotes from the 1917 Report identifying the extract 
prec g trom "A Memorandum prepared by those who had in charge the 
raiting of the Act", Your Committee, after studying the various 


reports involved; believes that the Re 
by Mr. Archibald. Dees referred to was prepared 
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Your Committee now holds the view that all these principles should 
be set out in a separate clause and has so recommended, 
Conclusion. 

In retrospect, while the benefit of the ‘doubt clause has no doubt 
assisted many applicants, it has raised many false hopes. In many 
instances, the basis of a pension claim may not have been clearly 
established, particularly where differences of opinion existed re- 
garding medical factors and lay evidence. Generally there has been a 
tendency to expect that such claim would succeed on the strength of 
the benefit of the doubt clause. Too often it has proved to be but a 
will o'the wisp. 

The benefit of the doubt has created other difficulties, more 
general in nature. The spokesmen for veterans organizations understand- 
ably placed great faith in the benefit of the doubt clause, considering 
that if the Commission were to apply it properly, the difficulties 
would be overcome. Your Committee considers that this approach was 
ontety feud but experience has been a respected teacher in this 
regard, It seems obvious that the Commission did not consider that the 
benefit of the doubt clause was of sufficient weight to permit it to pay 
pensions to the extent as envisaged by veterans organizations. Hence, 
here again, the existence of this clause in its loosely-worded state may 


have been harmful in some respects. 


Your Committee has suggested that the benefit of the doubt clause 


be re-worded, and that it be applied specifically to adjudication. This 


should bring its application within reasonable limits and should make the 


clause more readily understandable. The benefit of the doubt can never 


339 


Comment 


be a complete answer to all the problems of the applicant and those 
who support him. The aims of the Act are directed to an area charged with 
emotions and strong feeling. Your Committee agrees with the Commission 
Chairman that no matter hen clear the legislation, or how well it is 
administered, it is not possible to please everyone. That is, of course, 
not its purpose. 

Clarification of this Section, however, should lighten the task 
of the Commissioners. In the first place, it would make the process of 
adjudication more ey Secondly, it would serve to delineate the 
areas of discretion, particularly in regard to questions of onus, 
inferences and the weight of evidence required for an application to 
succeed. It should also define the task of the advocate and place him 
in a position to make more effective use of his available resourcese 
In the result, the applicant should have a better idea of where to 
expect help under this clause. 

Your Committee considered a number of approaches to amendment, and 
in particular to that which would require the Commission to rule in 
favour of the applicant in every step of the proceedings, where there 
was doubt. Such an approach would not, in your Committee's view, meet 
a major defect of the present section, namely too much generality or 
lack of precision. The suggested answer is in the recommendation that 


the question be reduced to one of preponderance. 
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CHAPTER 9 


GENERAL APPLICATION PROCHDURE 


Applications for basic entitlement under the Pension Act are govern- 


ed by Section 57 thereof, which reads as follows: 


57. The procedure governing applications for entitlement 
to pensions under Section 13 shall be as provided 
by Sections 5/ to 68, 


The provisions in Sections 58 to 68, which deal with the application 
procedure, are explained hereunder: 


World War I and Peacetime 


First Hearing: The legislative authority for the procedure known 


as "First Hearing" is in Section 59(1), as follows: 


59(1) When an application with respect to service in World 
War I or in peacetime is first made to the Commission 
after the lst day of August 1936, the Commission 
shall expeditiously consider such application and 
shall collect such relevant information, if any, as 
may be available in the records of any department of 
the Government of Canada and make, through its medical 
and other officers, such inquiry as appears advisable 
in to the facts upon which the anplication is based} 
if spatisfiee on the material available, that the 
applicant is entitled to a pension, the Commission 
shall then award such pension,’ and shall take: the ‘necessary 
steps to cause payment of such pension to be made. 


Second Hearing: The "Second Hearing" procedure is provided in Section 
59(3), as follows: 


59(3) If requested in writing so to do within a period 
of ninety days of the date of mailing notification 
as set forth in subsection (2) the Commission shall 
arrange for a second hearing subject to the follow- 
ing conditions: 


(a) That additional evidence may be submitted: 


(6) That prior to a second hearing, the applicant 
has submitted to the Commission a statement, 
signed by himself, setting forth all disabilities 
or disabling conditions that he claims to be the 
result of injury or disease or aggravation thereof 
attributable to or incurred during military service, 


in regard to which he may desire to claim pension; and 


GENERAL 


World War ITI 


(c) That after a decision has been rendered by the 
Commission on such second hearing, the Commission 
may entertain no further application in respect 
of any disability whatsoever other than an 
application before an Appeal Board of the Come 
mission, as hereinafter provided. 


Initial Hearing: The authority for the procedure known as "Initial 


Hearing" is found in Section 60(1), as follows: 


60(1) 


In respect of all applications for entitlement 
to pension arising out of World War ITI the 
Commission shall expeditiously consider each 
application and shall collect such relevant in- 
formation, if any, as may be available in the 
records of any department of the Government of 
Canada and make, through its medical and other 
officers, such inquiry as appears advisable into 
the facts upon which the application is based; 
if satisfied, on the material available, that 
the applicant is entitled to a pension, the 
Commission shall then award such pension, and 
shall take the necessary steps to cause payment 
of such pension to be made. 


Renewal Hearing: The "Renewal Hearing" procedure is provided in 


Section 60(3), as follows: 


60(3) When the applicant renews his claim before the Com~ 


Subsequent Renewal Hearings: 


mission, as provided for in subsection (2), and the 
Commission is satisfied, on the material available, 

that the applicant is entitled to pension, it shall 
award such pension and shall take the necessary 

steps to cause payment of such pension to be made, 

but if this renewed application is not wholly granted, 
the Commission shall notify the applicant in writing, 

of its decision, stating as before, the grounds there- 
for, and shall inform him that he may, if he so Rae 
desires, appear before an Appeal Board of the Commission. 


Provision for Subsequent "Renewal 


Hearings" is provided in Section 60(4), as follows: 
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60(4) The Commission may, in its discretion, entertain a 
further application in respect of any injury or 
disease resulting in disability, prior to a hearing 
by an Appeal Board of the Commission, but after a 
hearing by an Appeal 3oard, the Commission may 
entertain no further application in respect of any 
injury or disease whatsoever, subject, however, to 
the provisions of subsection (4) of Section 65, 
respecting leave to re-open an application in 
certain instanceSe 


In summary, the procedure for applications arising out of service in 
World War I or in peacetime provides for a first and a second review of the 
application by a quorum of the Pension Commission, following which the 
applicant must proceed to appeal. The procedure for applications arising 
out of World War II service is that the applicant is entitled to an initial 
and one further review, plus such further reviews as the Commission, in its 
discretion, “ay rrant. This means, in effect, that the person applying 
as the result of World War TI service does not have to proceed to appeal 
after the second review of his case by the Commission, as is the case for 
applications involving service in World War I and in peacetime. In 
practice the Commission is usually prepared to grant the World War II 
applicant as many "renewals" as the applicant, or those representing him, 
may desire. 

There is no provision in the Act for an application procedure in regard 


to discretionary benefits such as; 


Payment of last illness and burial expenses 
Compassionate pension 

Attendance Allowance 

Retroactive effect of an award 

Pension for dependent parents 

Pension for brothers or sisters. 


Further, there is no regular procedure under which a pensioner can apply 


for increase in assessment or an increase in the degree of aggravatione 


GENERAL 

In the absence of official procedures to cover requests involving 
discretionary benefits or increases in assessment or degree of aggravation, 
the Pension Commission follows the policy of accepting a letter or other 
notification from an applicant, an advocate, or a veterans organization, 
such being disposed of by a quorum of the Commission on initial review 
only. There is no provision for second or subsequent review, or for 
appeal. Application forms exist for Attencance Allowance, ‘last illness 
and burial expenses and pension for dependent. parents, brothers or sisters. 
There is, however, no statutory or official procedure for handling these 


applicationse 
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(27) 


(28 ) 


(20) 


(30 ) 


(31 ) 


COMMITTZE RECOMMENDATIONS 


That the procedure for all applications be established 


as follows: 
1. First application; 
2. Second erplication; Three-stage 
3, enewal apnlications based on new evidence, Toc 
such not to be limited in numoer, * 


That the "statement of claim" required to be signed 


by an applicant refer only to those conditions for 


"Statement 

which the applicant is requesting an entitlement of Claim" . 
ruling, and that, in seeking an entitlement ruling, 
the applicant must request such ruling on all 
conditions for which he is claiming pension at 
that time, 
That the Commission shall entertain a renewal 
application for entitlement on the submission of ee 
additional evidence, | . 
That first, second and renewal applications for 
entitlement be approved or rejected by an individual 

| Entitlement 


Commissioner acting in the capacity of an "Rntitlement Officer 
Officer", thus providing that such Commissioner be 

empowered to act for the Commission in the disposal 

of such applications, 

That the Commission shall entertain a renewal application 

for a discretionary benefit, an increase in assessment or 


Renewal: 


an increase in the derree of aggravation on submission Discrotionary 
carecnreenee near ntnne aD 


a Assessment 
of additional evidence, Aggravation 


— 2 ont a ee et se om See 
= or en eee eet, eet ee ees, tee, eet, en te, een tet ees eet cee bee 


* See Recommendation No.j 12, page 77 hereof, 


COMMITTEE RECOMMENDATIONS 


(Bee) 


bid) 


( 3k ) 


C35) 


( 36 ) 


That first, second and renewal applications for 
discretionary benefits be approved or rejected 
either on authority delegated to administrative 


staff, or by the Commission, 


That first, second and renewal applications for 
increase in degree of assessment or for increase 
in degree of argravation be approved or rejected 
by one Commissioner empowered to act for the 
Commission in disposal of such applications. 
That an applicant be permitted to proceed 
directly from first application to an Entitlement 
Board in entitlement claims,or personal appearance 
under Section .7(3) for other benefits,shovld he not 
Wish to submit his application for second or renewal 
adjudication. 
That standard application forms be implemented 
for the followings: 

1. Entitlement (including Leave to Re-Opor) 

2, Discretionary benefits 

3. Increase in assessment 

lh. Increase in degree of aggravation 
That, in its discretion, the Commission be empower-= 
ed to censider an application in form of a written 
submission from a veteran or from those representing 


him, withcut the formality of an official application 


form. 


3.8 


Disposition: 
Discretionar 
Benefits ~ 


Disvosition: 
Assessment and 


Aggravation 


Second or 
Renewal 
Applications 


Application © 


Forms 


Informal 


Applications 
May be 
Considered 
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COMMITTEE RECOMMENDATIONS 


(37) That, where an application is not wholly granted, the 


( 38) 


Commission be required to prepare its decision on 
specially-designed forms to be known as "Decision 
of the Commission" (for adjudications below the 
level of Entitlement Boards) and "Decision of 
Entitlement Board"; and that, for the latter, a 
standard format be used as proposed in Recommenda- 
tion No. 15(N) on Page 133 hereof dealing with 
Entitlement Boards. 

That the decision of the Commission at the level of 
adjudication below that of Entitlement Board be 
written in a form sufficient to provide the appli- 
cant and those who represent him with adequate in- 
formation concerning the issues, the evidence, the 
the inferences and presumptions, findings of facts 


the conclusions of law. 


law, 


and 


Decisions to 
Be Written on 
Prescribed 


orms 


Format for 
Decisions 
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Your Committee considers that the procedures for applications for 
entitlement and other benefits under the Pension Act are unnecessarily 
complicated. The Act provides two different nrocedures for entitlement 
applications, one for persons who served during World War I and in 
peacetime, and another for those who served during World War IT. There 
are no procedures, as Per for benefits other than entitlement, The. latter 
are handled sy the Commission under a practice known as "unstamped" 
deeictons anc provides a "one shot" basis of adjudication, with no 
provision for appeal. 

A prime illustration of the manner in which applications can become 
entangled in maltcors of procedure would be where a World War II pensioner 
claims additional] pension for a condition which he considers to be con- 
sequential upon a pensioned condition. Such application is frequently 
considered as an "unstamped" decision and is subject only to an initial 
adjudication with no renewal or appeal involved, If the Commission gives 
an unfavourable ruling, the applicant can ask for an initial ruling under 
Section 13 (Entitlement) on the grounds that the condition was attributable 
to or was incurred during war time service, or that it arose out of or 
was directly connected with peacetime service. Such application would go 
through the appropriate form of initial and subsequent adjudication by 
the Commission and cold then proceed to an Appeal Board hearing. 

If refused, the applicant could then apply for leave to re-open on 


the grounds that the condition was aggravated by service. In this respect 


he wevld be accorded ic a special Appeal 3oard hearing and, if franted, to 


an initial and subsequent review by the Commission and a further Appeal 


Board hearing. 
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There are application forms for some discretionary benefits Cree 
last illness and burial expenses and pension for dependent parents, 
brothers or sisters.) No application forms exist for other discretionary 
benefits including compassionate pension, retroactivation of increase in 


assessment or in the degree of aggravation . 


Your Committee has recommended the establishment of official 
procedures regarding both entitlement and other benefits under the Act. 
These are explained in some detail hereunder: 

Three-stage procedure for all forms of applications 

Your Committee considers that the continued use of different procedures 
for those who served in separate wars cannot be justified. The procedure 
for World War II applications provides for an initial and a renewal hear- 
ing, and further renewals at the discretion of the Pension Commission. 

The renewal hearings must be based on new evidence. The applicant and 
those represcnting him can make supplementary submissions at the renewal 
stages and, in the view of your Committee, it can be said that these 
procedures provide ample opportunity for the Commission to make its 
decisions, favourable or otherwise, on the basis of the application and 
supporting evidence of a written nature. Where a decision remains un- 
favourable, the appropriate step is for the applicant to proceed to the 
"hearing" stage. 

Your Committee has recommended that this procedure, as it now applies. 
for World War ITI applications, be implemented for applications arising 
out of service in World War I and in peacetime. Also, this procedure 


shovld apply to discretionary benefits, and to requests for increase in 
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assessment and increase in the degree of aggravation. This would provide 
three stages of adjudication, i.e., first application, second application, 
and renewal applications, with second and renewal application on new 
evidence. 

Two slight modifications in this procedure are envisaged. Firstly, 
the adjudications through the first, second and renewal stages should not 
be called "hearings". The applicant does not appear at these adjudica- 
tions and the process is limited to a review of documentary evidence. 
eee, your Committee's proposal is to dispense with the use of the word 
"hearing" and call the procedure simply first application, second appli- 
cation and renewal application. 

The second modification is to insert a "second application" between 
the initial and renewal stages. This appears desirable, and is considered 
justifiable as it would provide for a first and second application as a 
matter of right, with subsequent renewals at the discretion of the Pension 
Commission. Hence, your Committee recommends the terminology be adopted 
of tet Gedisen ion, second application and renewal applications. This 
recommendation means that the existing Section 59 of the Act would dis- 
appear. 


Amendment to Statement of Claim 


In suggesting a new procedure, your Committee recommends removal of 


the requirement under Section 59(3)(b), that an applicant complete a 


statement citing all disabilities or disabling conditions that he claims 


to be the result of injury or disease or aggravation thereof attributable 


to or incurred during military service. 
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One of the present effects of having the applicant submit this statement 
describing all conditions (rather than only those for which he is request- 
ing a Commission ruling) is that, should a new condition arise in future, 
an application in regard to it cannot be placed before the Commission, 
except with leave to re-open. 

The Pension Commission is barred from accepting a further application 
in respect of a disability other than those set out in this statement, by 
reason of Section 59(3)(c) which reads as follows: 

59(3)(c) That after a decision has been rendered by the 
Commission on such second hearing, the Commission 
may entertain no further application in respect 
of any disability whatsoever other than an 
application before an Appeal Board of the Com~ 
mission, as hereinafter provided. 

Your Committee presumes that the purpose of this provision in the 
Act was to prevent an applicant from running the full gamut of his pro-» 
cedural rights every time he desired to claim entitlement for a separate 
condition, This may have been a worthy objective. Your Committee 
cannot accept the premise, however, that an applicant should be limited 
in the use of the appeal procedure as at present. Under the existing 
legislation, when he is granted a hearing, he must list all potential 
disabling conditions and, when in receipt of a decision from the Commission 
on those conditions, he is prohibited from placing a new claim before the 
Commission, except with "leave to reopen" from a special appeal board. 

The recommendations of your Committee are intended to provide fluid 
procedures which would make it possible for an applicant to apply for 


entitlement ruling for all conditions for which he is claiming pension 


at that time. Should a new condition arise, he could again make 
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application before the Commission without having to seek leave to re- 
open. Admittedly this system does not provide a "finality" to pension 
applications. However, your Committee does not consider that such 
finality is desirable. 

The recommendations of your Committee are designed to standardize 
in some measure the processing of applications. There would be one channel 
for both entitlement and discretionary benefits at the level of docu- 
mentary review. When the application comes to the hearing stage there 
would be separate channels each leading ultimately to the Pension Appeal 
Board. The presence of such a Board may well result in an applicant's 
decision to forego second and renewal hearings. It may lead also to 
fewer applications for leave to reopen as the Commission, by refusing, 
will not be closing off the last resort of the applicant as is now the case. 

Your Committee appreciates that the full effect of the suggested 
changes can only be determined by experience. It does not expect, however, 
that the work load would necessarily be increased by these recommendations. 
In addition the applicant would lose none of the procedural benefits at 
present available through the choice of procedures open to him. 
Renewal Applications for Entitlement 

In accordance with the present legislation, an applicant for entitle~ 
ment may proceed to the renewal stage, following refusal as a "second appli-~ 


cation’, only in the discretion of the Pension Commission. Your Committee 
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considers this to be practical. The Commission should be empowered, 

at this stage, either to allow a further review on a documentary basis, 
or alternatively, to bring the case before an Entitlement Board in the 
form of a hearing. This wovld vrovide some measure of finality at the 
documentary review stare, at discretion of the Commission. 

Entitlement Officer 

Your Committee's recommendation that an individual Commissioner be 
empowered to act for the Commission in the role of "Entitlement Officer" 
shovld effect some economy of time. The procedure now followed for the 
handling of entitlement applications below the Appeal Board level of 
adjudication in large measure depends upon the work and decision of a 
single Commissioner. The applications are reviewed in depth by one Com- 
missioner who writes the decision but does not sign it. The file is then 
passed to the "Board Room" where the decision is reviewed by two or more 
Commissioners, two of whom are required to sign it. 

This somewhat awkward procedure undcubtedly arises from two separate 
provisions of the Act. Tirstly, under Section 7(h) a quorum is designated 
as two or more Commissioners. Secondly, under Sections 62(5) and 68(3), 
members of the Commission who previously adjudicated upon a case may not 
sit as a member of an Appeal Board on the same case. 

Your Committee is of the view that, in actual practice, each decision 
at the level below appeal is, in effect, made by the Commissioner who 
writes it initially and the practice of having these decisions signed by 


two other Commissioners has probably been invoked to comply with the 


requirement for a quorum, 


— ee OU 
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Your Committeé assumes further that, in order to reduce the numer 
of Commissioners who would be ineligible to sit at an appeal on any one 
case, the Commission policy has been that the Commissioner who actually 
dictates a decision at any stage of adjudication below appeal does not 
affix his signature to it. This has the effect that only the two Commis- 
sioners who actually Sign the decision are barred from dealing with the 
case, should it come before an Appeal Board, 

Your Committee realizes that this was implemented in order to comply 
with the requirements of the Act, and that the intention behind the procedure 
was to simplify the work of the Commission. Your Committee considers, 
however, that the interests of all conld best be served by amending the 
legislation to permit an individual Commissioner to have the power of the 
Commission in regard to the disposal of entitlement applications below 
the level of the proposed Iintitlement Board. 

Your Committee considers that, in the sand manner as for entitlement, 
first and second applications for benefits other than entitlement should 


be handled as a matter of right, and that renewal applications for these 


‘benefits should be at the discretion of the Pension Commission, This 


would mean that, following a first and second application, the Commission 
could permit a further review of the documentary evidence, or alternatively, 


could arrange for 2 personal appearance under Section 7(3) of the Act. 


As with entitlement cases, this could bring about some measure of finality 


in rerard to documentary reviews of applications for these other benefits. 
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Disposition: Discretionary Benefits 
Your Committee has recommended elsewhere in this report that Pension 

Commissioners be relieved of the responsibility of making decisions in a 
number of relatively minor areas involving discretionary benefits. In 
what might be termed the major areas in respect to discretionary benefits, 
the responsibility for decisions should be left with the Commissioners. 
Reference is made to this matter at this time solely for the purposes 
of clarity. Full details will be found in chapter 11 dealing with 
"Routine Decisions". 
Disposition: Requests for increase in Assessment or in Degree of Ageravation 

As with entitlement, it seems hacsseaey to regularize the adjudication 
procedure below the level of a hearing, in connection with requests for an 
increase in the degree of assessment or the degree of aggravation, Such 
applications could presumably be disposed of by an individual Commissioner 
acting for the Commission, on the understanding that should the Commis- 
sioner decide not to grant a renewal review, arrangements could be made 
for a personal appearance under Section 7(3) of the Act. The recommendation 
of your Committee concerning these personal appearances provides also that 
such may be arranged at the request of the applicant, should he wish to 
proceed to a personal appearance rather than ask for a further documentary 
review of his case at the renewal stage. 
Second and Renewal Hearings not Mandatory 

Your Committee has recommended that an applicant need not avail him- 
self of the procedure which permits a second and, with the discretion of 
the Commission, a renewal consideration. There will be cases where an appli- 


cant perhaps acting on the advice of those who represent him, would prefer to 
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proceed directly from the first adjudication to an Entitlement Board, 
or alternately a personal appearance under Section 7(3) of the Act. Your 
Committee is of the view that he should be allowed to forego the inter- 
mediate steps of second or renewal adjudications and have his case con- 
sidered at a hearing stage directly after the "first application" at his 
own discretion; and that this should apply to both entitlement and per- 
sonal appearances under Section 7(3). 
Application Forms 
Your Committee suggests that the Pension Commission produce standard 
application forms for entitlement, all discretionary benefits, and increases 
in assessment and degree of aggravation. A special application form should 
be used for "leave to re-open" in accordance with Recommendation No, aGuF 
The Act provides that an applicant is a person who either makes a 
formal application for pension, or alternatively, one in whom a disability 
is shown to exist at the time of discharge from service, or from treatment 
or training by the Department of Veterans Affairs. The Section reads as 


follows: 


2(b) Applicant" means a person who has made an 
application for a pension, or a person on whose 
behalf an application for a pension has been made, 
or a member of the forces in whom a disability 
is shown to exist at the time of his retirement 
or discharge or at the time he ceased to be on 
active service during World War II, or at the 
time of the completion of treatment or training 
by the Department of Veterans Affairs. 


The Pension Commission follows the policy, under authority of this 
Section, of considering that a person becomes an applicant for pension when: 
(1) He makes application for pension. 
(2) Someone applies for pension on his behalf. 


(3) He had a disability at the date he was discharged 
| from the lorces. 


eal eg ei es Bre 
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(1) He had a disability at the time he ceased to be on 
active service during ‘orld War Wis 


(S) He had a disability when he completed treatment or 
training by the Department of Veterans Affairs. 


Your Committee considers that, in the circumstances envisaged in 
(1) and (2) above, it should be a requirement that a formal application 
form be completed by or on behalf of an applicante It would appear satis- 
factory that, for the purposes of establishing the effective date of an 
award, documentary evidence such as a letter could be accepted as proof of 
an intention to apply and, if approved, pension could be effective from the 
date of receipt of such letter. There are grounds to suggest that, in the 
usual circumstances, a letter should not constitute an application. The 
use of a proper application form for all requests would provide assurance 
that the full details are made available to the Pension Commission at the 
first adjudication. Also, it would presumably reduce delays in cases where 
otherwise the Commission might have to withhold a decision pending securing 
of details which could have been made available at the time of the first 
applicatior. 
Informal Applications | 

Notwithstanding the suggestion above, your Committee does envisage 
certain circumstances where an application form would not ob uoseseeee 
ror example, the Veterans! Bureau or a veterans organization may possess 
full details on a case and may wish to request consideration. In 
these instances the Commission should be empowered to proceed with an 


application without the formality of an official form being signed. 


Commission Decisions 


Your Committee considers it essential that the Commission prepare 
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a full summary in regard to each decision where an application has not 
been wholly granted. Sections 59(2) and 60(2) of the Act provide: 

Whenever such application is not wholly granted, the 

Commission shall promptly notify the applicant, in 

writing, of its decision, stating fully the grounds 

BNCVCLOr. 6% so 06 

Your Committee reviewed a number of files in which it was noted that 
the Commission decision did not fully state the reasons for refusal. In 
other cases, the Commission had furnished fuller information, but there was 
no standard followed, with the result that the type of decision written 
appeared to be left to the discretion of the individual Commissioner, or to 
the quorum of Commissioners or Appeal Board members responsible for the 
decision. 

Your Committee recommendation to the effect that Commission decisions 
should be written in more detail, and in accordance with a standard format, 
would achieve four desired results as follows: 

1. The applicant or those who represent him would have a more 
complete explanation of the reasons for the Commission's 
refusal. 

2, The decision would include all of the essential informations 

3. A decision written in full detail would facilitate the 
task of the Chairman in maintaining quality control 
regarding Commission decisions, and 

h, Decisions, when prepared in accordance with a standard 


format, would be helpful when a case is being prepared 
for further consideration. 


Chart 


A chart outlining the proposed application procedure follows: 
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APPLICATION PROCEDURE (proposed) 


| DISCRETIONARY BENEFITS *| 


ENTITLEMENT 


FIRST APPLICATION 


; SECOND APPLICATION ; 


) 


“| LEAVE TO RE«OPEN 


(ay 


VIS WA WZ 
Ee 
| PENSION APPEAL BOARD | 


le Applicant may proceed directly from first application to Entitlement 
Board or 7(3) hearing. 


20 Applicant may proceed directly from second application to Entitlement 
Board or 7(3) hearing. 


3 Applicant may proceed to Pension Appeal Board or alternatively may 
ask for leave to re-open before the Commission. 


4. Application to Pension Appeal Board as of right. 


5 Application to Pension Appeal Board with leave 


_— eee eee 
_—_— 
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— 
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Includes Increase in Assessment and Degree of Agegravation,. 
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GENERAL 


CHAPTER 10 


VETERANS! BUREAU 
VETERANS ' BUREAU 


The authority for the Veterans! Bureau is found in Section ll of 


the Pension Act which reads as follows: 


11(1) There shall continue to be a branch of the Department 


(2) 


(3) 


(4) 
(5) 


(6) 


(7) 


known as the "Veterans! Bureau" which, subject to 

the direction of the Minister, shall be administered 
by an officer called the Chief Pensions Advocate 

who shall be assisted by such other pensions advocates 
and such additional staff as may be required for the 
proper performance of the dities of the Branch. 


Pensions advocates hereafter appointed shall as far 
as may be practicable, be barristers or advocates of 
good standing at the bar of any of the provinces of 
Canada. 


The pensions advocates shall be appointed under and 
pursuant to the provisions of the Civil Service Act 
at such salaries as the Governor in Council may 
prescribe. 


Repealed 


One of the pensions advocates may be designated 

by the Minister to act as a travelling inspector of 
the Veterans! Bureau and to exercise constant supervi- 
sion over the work and preparation of cases in the 
district offices of the Bureau. 


The Veterans! Bureau, in addition to such duties in 
connection with the preparation and presentation of 
pension cases as are prescribed by the procedural sec-~- 
tions of the Act, shall upon request advise pensioners 
and applicants upon any provision of the Act or phase 
of pension law or administration that may have a bearing 
upon their pension claims, whether in respect of entitle- 
ment to pension under Section 13 or otherwise, and when 
deemed by te Chief Pension Advocate necessary or advi- 
sable shall make written or oral representations to the 
Commission in furtherance of such claims. 


For the purposes of subsection (6) pensions advocates 
are empowered to attend and assist the pensioner or 
applicant, Or, in his absence represent him, at any 
hearing before the Commission or an Appeal Board thereof 
at which he is entitled to be present. 


The duties of the Veterans! Bureau are amplified in the PROCEDURE 


‘section of the Act as follows: 
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58(1) 


(2) 


59(h) 


(5) 


60(6) 


Upon request in writing by an applicant, the 

Chief Pensions Advocate shall assist him in the 
preparation of his case and arrange for its pre- 
sentation before the Commission or before an Appeal 
Board of the Commission by a Pensions Advocate; but 

if the applicant so elects he may have the same pre=- 
pared and presented by a representative of a service 
bureau of a veteran organization or by some other person 
at his own expense. 


For the purpose of assisting an applicant in the pre~ 

paration of his case, the Veterans’ Bureau may issue a 
questionnaire and form of application approved by the 

Commission. 


If a second hearing is requested, as hereinbefore set 
forth, the Commission shall inform the applicant that, 

if he so desires, he may have the assistance of the 
Veterans' Bureau, free of charge, or a service bureau 

of a veteran organization, or other representative, at 
his own expense, in the preparation and presentation 

of his applications; that a summary of ali available evi- 
dence relating to his claim will be mailed to him, or 

to such representative as he may direct, by the Veterans’ 
Bureaus and that his complete claim mst be submitted to: 
the Commission for decision within a period of six months 
of the date of mailing the summary by the Veterans’ Bureau. 


Upon request of an applicant for a second hearing; the 
Commission shall notify the Veterans’ Bureau accordingly$3 
and the Veterans! Bureau shall thereupon prepare a sum= 
mary of all available evidence relating to the claim and 
shall mail a copy of the same to the applicant or as he 
may direct; but where the applicant is suffering from 

a neuropsychiatric disease it is within the discretion 
of the Chief Pensions Advocate whether the summary of 
evidence is furnished to the applicant. 


Upon request of an applicant for an Appeal Board hearing 

the Commission shall notify the Veterans' Bureau accord- 
ingly and tne Veterans! Bureau shall thereupon prepare 

a summary of all available evidence relating to the claim 
and shall mail a copy of the same to the applicant, or 

to such representative as he may direct; but where the 
applicant is suffering from a neuropsychiatric disease 

it is within the discretion of the Chief Pensions Advocate 
where the summary of evidence is furnished to the applicant. 
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General 

The primary duty of the Vetercns! Burezu is to advise and assist 
epplicents for pension in all matters cdjudicated upon by the Pension 
Commission, The services of the Bureau are without charge. The Bureau 
Coes not essist an applicént until he requests assistance. This permits 
the applicant to provide definite instructions to the Bureau before it takes 
any action on his behalf, 

The Bureau has a head office at Ottawa, consisting of five advocates 
end clerical staff. In addition, the Bureau has District Pension Advocates 
in the district offices of the Department of Veterans Affairs across Canada, 

The Act provides that advocates, so far as may be practical, should 
be berristers, in the belief that persons with legal qualifications are 
more adaptable to the specialized pension work of the Bureau. 

The role of the advocate is unique in that his responsibility is 
to assist the applicant ry pension, and the only duty he owes to his 
employer (the Crown) is to do his utmost to assist this applicant. An 
applicant for pension has the right to expect from the advocate, without 
charge, the same service as an applicant would demand of his solicitor 
in civil litigation. 

In practice the District Pensions Advocate, who is in cirect contact 
with the applicant, is responsible for preperation of the claim, The 


first step taken by the advocate is to prepare a complete history of the 


case. He hes access tc the applicant's district office file and will 


request, through the Veterans! Bureau at Ottawa, such information as may 


i | artmen through War Service R 
be avcilable at Head Office of the Department or through War Service Records. 


. : . 3 a4 1} bt information as me be 
In addition, the applicent can obtain such other inf t ay 


ini a specialist emplc 
pertinent, including a medical opinion from a specialist employed by 


the Department or, in certain ceses, from indepencent sources. 
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When the advocate has secured all necessary information he will 
submit the case through the district Pension Medical Examiner to the 
Canadian Pension Commission. If the decision is unfavourable, the ad- 
vocate may then advise the applicant to request further consideration 
through the Commission in accordance with the application procedure as 
described in section on "Application Procedure". Should it be considered 
advisable to take the case to an Appeal Board of the Commission, the 
district pensions advocate is required to prepare a summary of evidence, 
based on the contents of all relevant documents related to the claim. 

It is the statutory duty of the Veterans' Bureau to prepare oes sum-= 
maries in all cases, including those where the applicant is being repre- 
sented by a veterans organization, or by his own solicitor. A copy of - 
the Summary of Evidence is provided to the applicant, following which 

he is asked to sign a Statement of Claim * in which he sets out the 
disability that forms the basis of his claim. The advocate then proceeds 
to prepare a claim for an Appeal Board. At this stage he would decide, 


in consultation with the applicant, on the witnesses who should be called 


to testify. Also, should it appear that further evidence may be available, 


the advocate will endeavour to secure this. When the applicant is satis- 


fied that the claim is prepared, he notifies the Veterans! Bureau in Ottawa 


and awaits a visit to his area by an Appeal Board. 

The advocate appears at the hearing as the applicant's counsel, and 
presents the case. - He examines the witnesses and submits argument. The 
Veterans' Bureau is required by the Act to present all available evidence, 


including any which may be unfavourable to the case. 


ee eee nee ees peat teh owns | ened. ‘ama Beene 
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+ Cone Bureau Forms--VBh,, VBLA, and VB58 and VB) Fr, VBA Fr, and 
Fr. 
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The decision of an Appeal Board is final. The Act provides that 
if an error can be shown in the decision of an Appeal Board, by reason 
of evidence not having been presented or otherwise, an application may 
be made to a specially designated Appeal Board for leave to re-open the 
case before the Commission. These applications for "leave to re-open" 
are prepared by the District Pensions Advocate and submitted to Head 
Office. Appeal Board sessions to hear applications for leave to re-open 
are held only at Ottawa and all such applications are presented to Appeal 
Board by an advocate at the head office of the Veterans' Bureau, or by 
others who may represent the applicant including officials of the veterans 


organizations and solicitors. 
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Many of those making representations to your Committee made parti- 
cular mention regarding the valuable work being performed by the Veterans! 
Bureau. The only general criticism concerned the responsibility of the 
Bureau to present all available information, including that which may be 


unfavourable to the case, when preparing a summary of evidencee 
Canadian Corps Association This Association recommended that District 
Pensions Advocates be enabled to submit cases direct to the Pension Com- 
mission in Ottawa for consideration in regard to an initial application. 
The procedure now in use provides that the District Pensions Advocate 
submits his case to the local Pension Medical Examiner for any further 
investigation which may be necessary, prior to transmission to the Com- 
mission. 

The Canadian Corps Association recommended also that District Pensions 
Advocates be empowered to recommend to an applicant that no action be taken 
if it appeared, in the judgment of the advocate, that there was no basis 
for a claim for pension. Should the applicant not accept the advocate's 
opinion, the advocate would then forward the application in the normal 
manner o 

The Association made a further recommendation to the effect that 
District Pensions Advocates be used ag " temporary Commissioners" 
in districts other than their own in which they usually were employed 
as a means of providing additional personnel for Appeal Boards of the 
Commission. 

A fourth Papunmannieaen was to the effect that District Pensions 
Advocates be authorized to report to the Chairman of the Canadian Pension 
Commission on the conduct of Commissioners at Appeal Boards, where the 
advocate considered that the Appeal Board had not been conducted in 


an appropriate manner. 
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Royal Canadian Legion: This organization suggested that the statutory 


duty imposed upon the Bureau to place before an Appeal Board all avai- 
lable evidence destroyed the "lawyer-client" relationship in the Bureau's 
representation of an applicant. The legion brief stated on this point: ! 


To us it appears that an advocate is one who pleads on 
behalf of another. We assume that the relationship between 
the two should be that of lawyer and client. Communications 
between them should be of a confidential nature and the ad- 
vocate should always be working in the best interests of 

the client, i.e. - an applicant under the Pension Act. This 
assumption would appear to be borne out in a statement by 
the Chief Pensions Advocate when he appeared before the 
Standing Committee on Veterans Affairs on November 28th, 
1963. He stated (in part) 


The bureau endeavours to give pension applicants free 
of all charge exactly the same kind of service as 
litigants would have the right to demand of a law firm 
representing them in civil litigation. 


It is the policy of the Bureau that the District Pensions 
Advocate, who is in direct contact with the applicant, 

is responsible for the preparation and presentation of 
the claim throughout. The head office staff is available 
to advise and assist him. 


This lawyer-client relationship cannot, in fact, exist be- 
cause of the statutory duties imposed on the Bureau, as 
explained in these further excerpts from the evidence of 
the Chief Pensions Advocates: 


eeoeods the decision of an Appeal Board is a final one, 
the Advocate is required to take every possible care 
that all available evidence is placed before the Board. 
At these hearings the Commission is not represented by 

. counsel so the Bureau recognizes the duty to the Com- 

} mission to make full disclosure of all relevant evidence 


in its possession. 


and: 


It is perfectly correct that the Veterans' Bureau owes 

a duty to make full disclosure of all available evidence. 
This duty arises out of the staturory duty imposed upon 
the Veterans! Bureau by the Pension Act to "prepare a : 
summary of all available evidence relating to the claim". 
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The Legion does not dispute the statutory requirements 
with respect to the preparation of the documentation by 
the Veterans! Bureau. We do feel, however, that a pro- 
cedure which requires a client's advocate to present all 
evidence, including that which is unfavourable to his 
claim, is contrary to all legal ethics. 
We suggest that evidence abtained by advocates which is 
adverse to the claim, should be placed in a confidential 
file and should not form part of the documentation. Opi- — 
nions obtained, however, by the Commission - be they fa- 
vourable or adverse - must, of course, be included in the 
documentation prepared by the Veterans! Bureau. 
We would like to make it clear to the Committee that in 
raising this point we are not making a general criticism 
of the Veterans! Bureau. We pay tribute to the work they 
do on behalf of thousands of applicants and we appreciate 
the co-operation we receive from them at all times in our 
work. 
In explanation of this point, Mr. D. M. Thompson, Dominion Secretary 
of the Legion, gave the opinion that the Veterans' Bureau should not be 
compelled to place unfavourable evidence or opinion before an Appeal Board. 
He agreed that the Act required the Bureau to prepare a summary of all evi- 
dence, but he questioned whether this requirement was a proper one. 
Mr. Thompson commented that the Pension Commission was empowered to 
make its own investigation, in accordance with Sections 59(1) and 60(1) 
wherein it was provided that the Commission was required to "collect such 
relevant information, if any, as may be available in the records of any 
Department of the Government of Canada, and make, through its medical 
and other officers such enquiry as appears advisable into the facts upon 
which the application is based." 
Mr. Thompson stated, further to this point, that the Commission was 
"quite capable of finding the other side of the case". He cited several 


: 2 
instances ~ where the Commission had instructed the district Pensions 


Medical Examiner to cause an investigation to be made in an attempt to 
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obtain information which would establish that the claim could not be ap- 
proved. Mr. Thompson gave the opinion that there was no requirement 
for Commission counsel at Appeal Boards, in the following words: ? 


We believe it already exists and the work is going on 

and we feel that there is no need for counsel for the 
Commission; that it should be possible for the Commission 
to operate on the evidence that they get through their own 
staff, plus that submitted by the Veterans' Bureau, and make 
their decision on that evidence. 


Mr. Jack McIntosh, M. P.: Mr. McIntosh expressed some doubt as to whether 
the Pensions Advocate was a "free agent". He suggested: 


Well, if he is fighting the case on behalf of the veteran 
I feel that he should be completely divorced from this 
"club"of the Pension Commission and he should be in no 
way influenced by the Pension Commission. And he should 
be just as powerful as the Chairman of the Pension 
Commission. 


I feel that under the present set-up he feels that he is 
subject to a senior authority in the Commission, where he 
cannot possible put across his views in the manner in 
which he wishes without fear, if they are adverse, of 
being reprimanded by someone higher up than him - possibly 
the Chairman of the Pension Commission. 


Now, I do not know what control, if any, the Pension Com- 
mission has, but I have reason to believe that the Pension 
Advocates are dictated to by a superior authority, which 

I feel that they should not be. 


If you want concrete evidence of that, I can produce a 
letter where a pension advocate just recently, within the 
last ten days, wrote me and said that any further corres- 
pondence or any requests of mine would not be directed to 
the Pensions Advocate but to the Deputy Minister or to the 


Secretary of the Department. 


Mr. H. W. HERRIDGE, M. P.: Mr. Herridge commended the Veterans' Bureau in 
e e e 


the following terms :? 
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Now, as far as the representations on the part of the 
veterans advocate, my experience has been, and I'm speaking 
of my knowledge of a large number of veterans in their 
correspondence, I think they have done a good JOU6 ac 

only received a letter the other day in which a man was 
delighted with the efforts of the Veterans Advocate when 

he had gone to present a case before the Appeal Board, 

you see. This has been my personal experience over a 
period of twenty years. 


Mr. Herridge, in discussing the matter of the Veterans' Bureau pro- 
viding information for and against the claim, stated that he would not 


change the existing system. 


Mr. Rene Emard, M..P.: Mr. Emard suggested that the Veterans' Bureau 


should be required to bring forward only information which is considered 


helpful to the applicant's case and should be established under control 


of an independent board. In a prepared brief he stated:® 


Although I have not had a great deal of expe» ence with 
the Veterans' Bureau, I am given to understand that this 
is an agency of the Department of Veterans Affairs which 
is charged with the responsibility of handling pension 
appeals on behalf of an applicant who has been turned 

down by the Pension Commission. I am given to understand 
further that this agency is performing a good service, but 
the restrictions under which it must operate do not give 
the veteran the service to which he is entitled. 


I make reference to two specific points as follows: 


(a) the Veterans! Bureau is required to place all available 
evidence before the Commission, and 


(bo) the Veterans! Bureau is a branch of the Department of 
Veterans Affairs and is thus bound by Departmental 
regulations and control. 


It seems rather shocking that the Government should set 

up an agency which is staffed by personnel who are called 
"Veterans! Advocates" and at the same time these advocates 
are charged with the responsibility to reveal all information 
including that which may be prejudicial to the veteran's 
case. 
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An advocate in the true sence of this term should be 
required to submit only that information which would as- 
Sist the veteran. Surely it should be the responsibility 
of the Pension Commission to bring forward any information 
which would weigh against the veteran. I cannot think 

that the veteran could have full confidence in his "Advocate" 
if he knew that such "Advocate" was responsible to reveal 
facts to the Commission which may be harmful to the man's 
case. With reference to my second point, I feel that some 
consideration should be given to the position of this Vete- 
rans' Bureau as an agency of the Government. In labour 
circles a parallel might be where a shop steward was en- 
gaged by management to handle complaints for the employee 
against the employer. One can readily imagine that the 
employee would have very little faith or confidence in 

such shop steward. At the same time, we have a situation 
here where an agency under direct control of the Government 
is charged with the responsibility of fighting the veteran's 
case against the Pension Commission. 


In this respect there are two suggestions which come to 
mind as follows: 


(a) The Veterans’ Bureau should be required to bring 
forward only that information which is considered 
to be helpful to the man's case; an 


(b) The Veterans! Bureau should remain as a branch of 
the Government but should be under the control of 
an independent board made up of representatives of 
the Government and veterans organizations. This in- 
dependent board could lay down the policies for the 
Veterans' Bureau. This would do away with the cri- 
ticism that the Veterans' Bureau was in fact, under 
direct control of the Minister ori his Department. 


Canadian Pension Commission: Mr. T. D. Anderson, Chairman of the Canadian 

Pension Commission, in his appearance before your Committee under date of 

Bonde March 21st, 1966, provided information relative to the stand taken 
5 oda 


by the Legion in regard to the Veterans’ Bureau role. He said: ! 


The Legion's attitude, as set forth under this heading, 
is most confusing. To my certain knowledge the Legion 

has, for many years; oiced strong objection to having 
pension claims dealt with in ordinary courts of law or 

under the procedures in use in ordinary courts of law. 

Here they appear to be advocating that court procedures 
be now adopted by the Pension Commission. 
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The proposal outlined here 4s based on a completely false 
assumption. It is based on the assumption that the Cana- 
dian Pension Commission seeks to deny the applicant a 
pension, while the advocate, on the other hand, mst do 
everything he can to obtain the pension for his client, 
even though he may know perfectly well that the client 

is not properly entitled. 


Actually the Commission and the Veterans! Bureau are charged 
jointly with the responsibility to care fully study together 
all the evidence pro and con in an effort to come to a“deci-~ 
sion which is just and proper. f am more than pleased to . 
say that this is precisely the basis upon which the Bureau 
and the Commission operate. It is true that the Commission, 
as suggested by the legion, has a responsibility under the 
Act to obtain the best possible evidence on which to base 

a claim. To suggest as the Legion does, that the Commis- 
sion alone is responsible for the production of all unfavour~ 
able evidence, is an attempt to make the Commission appear 
to be that type of organization which the Legion, in other 
parts of its brief, claims to deplore. As I say, I find 
this most confusing, particularly when farther on in the 
brief the Commission is roundly condemned again for seeking 
the same unfavourable evidence which the Legion here says 

it alone must obtain. 


In conclusion,: it should be pointed out that the Appeal 
Boards base their decisions almost entirely upon the summary 
of evidence and the verbal evidence from the applicant, the 
advocate, and witnesses who appear before them. Neither the 
Head Office file nor the medical precis are before the 
members of the Appeal Board at the time of the hearing. 


In reference to the question of the Veterans' Bureau presenting evi- 
dence for and against a pension claims, Mr. J. M. Forman, 4 Commis- 
sioner of the Pension Commission, gave the following information, at the 
request of Mr. Anderson: ° 


In 1938, when they removed pensions counsel from the Appeal 
Sessions in reading the evidence, I understand it was for. 
the very reason that the applicant for a pension would not 
like to be in the position of being before a court where 

two sides argued over his head and it seemed that he got 
lost in the shuffle. I am not suggesting that that happened, 
but I understand it was felt that this man should not be put 
in that position, and that he should come before a group and 
state his case and that it would be enlarged upon by his 
counsel. 
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I understand that the terms of reference at that time were 
set out very specifically, that the Bureau and the Commis- 
sion were expected to be responsible for promoting a claim 
in the man s best interest -- I can't recall the words used; 
but I think it was intended that they should also be res- 
ponsible so far as the state was concerned. 


We are at a disadvantage, Mr. Chairman, on occasions in our 
work because if the man's claim has been rejected by the 
Commission and he is now appealing that rejection it may be 
that it was rejected on the basis of pre-enlistment evidence. 
It then becomes the responsibility of one member at least of 
the Board to refer to the man to learn whether or not the 
evidence on which his claim was rejected is correct. 


I for one, have been roundly criticized for that in the past 
because it was said that I was the one who took the evidence 
in the first place in the claim, and that the man gets no 
opportunity to agree with or to deny the evidence on which 
his claim fell by the wayside in the first instance. 


Frequently they are able to explain to the Board that the 
evidence in the summary prepared by the Bureau is not quite 
correct. They are able to explain adequately to the people 
who hear the claim, to the extent that the Commission's de- 
cision is reversed. 


So when you say that it all seems to be on one side, it is, 

in a sense, because the members of the Appeal Board mst, 

as I understand it, by Statute investigate to see whether or 
not the claim is as represented. They may seek evidence from 
the man; they may ask questions of the advocate; and they 

may, if necessary, go back to the file to see if there is 
something contained there which throws any light on the case - 
although the Bureau, I am sure, presents all the evidence 
which they feel bears on the case. 


DieWs C.Gibaon: Frofessor> Paculty of eee ee ee ee 


Columbia. In support of a recommendation that the Veterans' Bureau be 


permitted to secure and pay for medical specialists' opinions, Dr. Gibson 


stated, in an appearance before your Committee: 9 


Now, the first thing that impressed me about these cases 
was that there was terribly important medical evidence 

in the documents that I would review, and sometimes it 
takes a day, as you know, sir, to go through a large 

file at Shaughnessy Hospital, that had never been brought 


out. 
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This was largely because the appeals were framed by a 
legal man, a pensions advocate at Shaughnessy Hospital 
who could not possibly have any knowledge about the me- 
dical relevance of some of the material and that these 
men welcome someone who would take the time to go into 
these documentSe...crcccee 


I have read the explanation of Dr. Brown in his evidence, 
and others, so that it comes as a surprise to me that 
there has not been some form of assistance, of their own 
choosing so that they have no kickback later, to help 
them get in front of the Appeal Boards the actual stuff 
that is in their files. 


We have had repeated cases of this in the limited number 
that I have seen in Vancouver, and I believe that the 
Minister, when he was in the legislature in Manitoba, was 
instrumental in getting a provision put in the law there 
that a man coming before the Compensation Board of Manitoba 
could get such medical assistance of his own choosing at 
public expense, and I think that this is something we have 
got to look into. 


These are only a few people, medical people, who can spare 
this kind of time as I have been able to from a University 
post, but I think it is perhaps essential that this thing 
be looked into now with a view to giving the man X number 
of hours of his own physician's time, and it will take some 
hours not just to present evidence before the Committee - 
that takes a few minutes only - but the days and hours that 
have to go into ferreting out the material.oes-oee 


If the public purse has to spend $50 or $100 to get this 
kind of help for this man, I think this money spent would 
save thousands of dollars probably. 


Veterans Bureau: Your Committee posed a number of questions to Brigadier 
P,u, Reynolds, the Chief Pensions Advocate, .concerning the securing of medical 
opinions, Ile stated, in his brief submitted to your Committee, as follows: 1° 


The Veterans' Bureau obtains its medical opinions to 
support a pension claim from departmental consultants 
and outside practitioners. Generally speaking, no dif- 
ficulty is encountered in securing these opinions. 


Brigadier Reynolds stated that there was some delay in opi- 


nions received from Department of Veterans Affairs consultants. His 


statement was: i 
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The Consultants are, of course, exceedingly busy, and 

it is sometimes difficult for them to find the time to 
review a very lengthy file. The Veterans' Bureau consi- 
ders that the co-operation it receives from the Consul- 
tants is on the whole excellent. 


In reply to a question from your Committee, the Chief Pensions Ad- 
vocate reported that medical opinion from specialists outside of the De-~ 
partment was extremely valuable in supporting pension cases. 

Your Committee observed that there was no provision under which the 
Bureau could spend Government funds to obtain medical opinions outside 
of the Department. On this point, the Chief Pensions Advocate stated: |* 


Occasionally the applicant himself pays the specialist's 
fee, and quite frequently the specialist on hearing all 
the circumstances waives his fee. There are actually 
very few problems encountered with reference to attitude 
-adopted by the medical profession. 


It would be of assistance however, to the Bureau, if funds 
were available to it to enable it to secure opinions from 
specialists anywhere. 


On the question of providing a medical staff member for the Bureau, 


é i 

the Chief Pensions Advocate stated: 3 

We are rather afraid that if we had a Medical Adviser of 
our own who is paid an enormous salary and he told us a 
case was hopeless, there was no point in asking consultants 
about it, we would be hound to take his advice. 


We would not pursue it, whereas we feel we might be right 
and he would be wrong, and we think we get along quite well 
on the whole without one. 


Also, we should say, that in places like Vancouver where 

the Veterans' Bureau office is right at the hospital, we are 
in very, very close contact with the specialists there, and 
that is more helpful than it wouid be for us to have a 


Medical Adviser here. 
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Your Committee asked the Chief Pensions Advocate to comment on the 


status of the Veterans' Bureau. His reply was given in a letter under 


date of May 27th, 1966, and was as follows: 4 


I thank you for your letter of May 20, 1966 with the following 
question attached: 


The Committee on the administration of the Pension Act 
which sat in 1933-3 recommended that the name of the 
Veterans! Bureau be changed to "Pensions Adjustment 
Service of Canada", and that this Adjustment Service 
should be under the control of a separate Commission 
to be appointed by the Government in consultation with 
veterans! organizations. 


This recommendation was made because the veterans or- 
ganizations considered that, because the Bureau was 
essentially a Departmental body, it could not give un= 
biased attention to the interest of the veteran. 


It seems to me that this was avery important issue and 
I would like to ask some questions: 


(A) Does the veteran get the impression, when he is 
talking to your officials, that he is asking one 
agency of the Department to take up his case with 
another agency? 


In actual fact the Veterans! Bureau is virtually independent, 
and it is not subjected to pressures or interference of any 
kind whatsoever. 


The Bureau does everything in its power to create the im- 
pression in the mind of the applicant that it is ready, 
anxious and willing to give his case the same kind of 
attention as a litigant would expect from a practising 
solicitor in civil litigation. The fact remains, however, 
that in the minds of some unsuccessful applicants there is 
the linvering belief that as the Veterans' Bureau is part 
of the Department of Veterans Affairs and the Canadian 
Pension Commission is administered by this Department they 
are all "tarred with the same brush", and therefore un- 
biased, energetic presentation of a claim cannot be expected« 


(B) Do you think it would give the veteran more con= 
fidence if he could be shown that he was dealing 
with an agency which was not under control of the 
Department of Veterans Affairs? | 
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The Veterans' Bureau would inspire more confidence in the 


minds cf some veterans if it were not under the control 


of the Department of Veterans Affairs. 


(C) There are quite a few acencies which operate under 
coitrol of boards commrie-d at least in part, of 
representatives from organizations outside of the 
Government. The Board of Broadcast Governors is 
one. Do you feel that if the Veterans' Bureau 
were placed under the control of a board of this 
type it would necessarily hammer vour york? 


The public relations of the Veterans' Bureau would be 
improved if it operated under the control of a Board com- 
prised at least in part of representatives from organi- 
zations outside of the Government. It is felt, however, 
that this improvement would be offset by reduced effici- 
ency which would result in the loss of quick access to 
files, departmental officials and, particularly, medical 
consultants. It is also considered that if the Bureau 
operated independently it would of necessity be respon- 
sihle for its own administration. This would involve ad- 
vocates in adrinistrative matters to a much greater degree 


“than at present, and time spent in administration would 


be at the expense of time wich should be utilized in pre- 
paring pension claims. 


It is, therefore, the opinion of the Bureau that unless 
adequate servicing facilities wero provided Lo ensure 
quick access to veterais' files and to handle routine ad- 
ministrative matters, loss of efficiency would outweigh 

the more favourable image created. Furthermore, it is 
believed that the Bureau's happy state of virtual inde- 
pendence in fact, might not be continued to the same degree 
if the Bureau were placed under an independent Board or 


Commission. 


The Veterans! Bureau was asked to comment on the representations 


made to your Committee, to the effect tot a major sonres oF ore tation 
amon” veterans was the resnonsibility of the Vecsxvans’ Burean to onelaude in 
the summary of evidence ihformation which may e nrejudicial to the vete- 
ea rd case. Ina prepared brief, the Chief Pensions Advoon"e renlied as 


follows: 


15 
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The summary of evidence procedure was introduced into the 
Pension Act for the benefit of the applicant to enable him 

to decide what disabilities he should include in the state- 
ment of claim before he signed it. The practice has developed 
over the years of not only preparing a summary of evidence 

for the applicant, but the same document is provided to the 
Members of an Appeal Board for their use at the hearing. 


Section 59(5) and Section 60(6) impose upon the Veterans' 
Bureau the duty of preparing a summary of all available 
evidence relating to the claim. 


It is quite clear that something in the nature of a sum- 
mary of evidence at an Appeal Board is required by the 
Members of the Appeal Board to enable them to efficiently 
adjudicate. The question is whether or not it should be 
prepared by the Veterans’ Bureau or some other body. 


From the view-point of efficiency it is difficult to find 

any fault with the present practice, but if the practice 

is a source of irritation to veterans it might create a 
better image in the eyes of the veteran public if the sum~ 
mary was not prepared by the applicant's representative, and . 
the duty of preparation was assigned to some body other than 
the Veterans! Bureau. 


Your Committee asked the Chief Pensions Advocate if he could cite 


instances where, because of the necessity of having to review prejudicial 


6 


information, a pension case had been lost. The reply was as follows:! 


There are occasions when either the applicant himself or 
the Veterans! Bureau secures a medical opinion which is 
unfavourable and this opinion is placed on file and is 
included in the summary of evidence. The case is even- 
tually heard and an adverse decision is rendered. In such 
cases the medical opinion was sought in the first place 
because without a favourable medical opinion there was 

no evidence to support the claim, therefore the unfavour-~- 
able opinion simply confirmed the loss of the case which 
would not have been successful if the unfavourable opi- 
nion had not been produced. 


The Chief Pensions Advocate was asked if he knew of the existence 
of any written direction to the effect that the Veterans! Bureau was 
charged jointly with the Commission to study the evidence and come to 


a decision which was just and proper. His reply was as follows: 7 
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The Veterans' Bureau has no knowledge of any written 
direction in this regard. The Veterans! Bureau has not, 
of course, any jurisdication to adjudicate. The Veterans’ 
Bureau presents all available evidence to the Commission 
in a light most favourable to the applicant and leaves 
the matter of adjudication entirely to the Commission. 


Canadian Pension Commission: Mr. T. D. Anderson, Pension Commission 
Chairman, in a second appearance before your Committee under date of June 


20th, 1966, spoke concerning the role of the Veterans! Bureau. The dis- 


cussion was as follows: '® 
Mr. Anderson: There are a few points raised in the answers to 


questions asked of the Chief Pensions Advocate 
upon which I will comment. 


In a general way, I think the suggestion here, 

perhaps not as evident as it once was, is that 

the Veterans' Bureau mst always attempt to es- 
tablish entitlement regardless of the merit of 

the case, and that on the other hand, the Com- 

mission tends to deny the applicant a pension, 

again regardless of the merit of the case. 


Mr. Justice Woods: Perhaps not as evident as it once was. Was 
this attitude more prevalent in the past, more 


evident? 


Mr. Anderson: I think there is a better understanding in recent 
months or years, perhaps, of the relationship of 
the two groups. That is the point I am making there. 


Mr. Justice Woods: You say the Commission tends to deny the applicant 
a pension again regardless of the merits of the 


CaSE o 


Mr. Anderson: I am not saying that is the case. I am saying that 
is the attitude that the Veterans' Bureau is taking.... 


In other words, the Veterans' !reau tends to regard 
itself as the attorney for the defence while the 
Commission is looked upon, at least to some extent 
as the crown prosecuter, judge and jury. 
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He (the Chief Pensions Advocate) left the impression 
with me, and not only from what he said here but 
from what the discussions I have had with the 
Veterans’ Bureau on previous occasions that they 
have a responsibility to get the man a pension; 

that this is their first responsibility...-. 


Now I suggest to you that their first responsibility 
and our responsibility is to weigh - their responsi- 
bility is to present all the evidence and argue 

the case in favour of the man, if they like, but 

our responsibility then is to decide in justi¢ge what 
the man should receive, and the reason for their 
presentation of the evidence is to help us do that... 


I cannot emphasize too strongly the need for a 
joint effort on the part of both Commissioners 
and Advocates to ensure that complete justice is done. 


A lengthy discussion took place at the hearing, in which Mr. Anderson 


gave his further views regarding the role of Veterans! Bureau.!9 


These views were summarized in a letter written to your Committee 


by Mr. Anderson following the hearing. This letter, dated June 28th, 1966, 


stated: 


I have been somewhat concerned that I may not have made 
myself quite clear in expressing my views regarding the 
relationship which should exist between the Pensions Ad- 
vocates and the Canadian Pension Commission. Since I 
know that you and your colleagues are anxious to know 
precisely what my views are in this regard, I am taking 
the liberty of writing you at this time. I am also send- 
ing copies of this letter to each of your colleagues on 
the Committee. 


Originally, the Canadian Pension Commission had the be- 
nefit of assistance from Pension Counsellors whose duty 

it was to ensure that the unfavourable evidence was brought 
to the attention of the Commission when the Pension Tri- 
bunal (now the Appeal Board) was hearing the claim. Also, 
these Counsellors had the right to appeal favourable claims 
to the Pension Appeal Court. Unfortunately, very few claims 
which went to the Appeal Court resulted in the payment of 
pension, and this gave rise to greont criticism of this par- 
ticular system by veterans' organizations an} veterans in 
general. When it was abolished, both the Appeal Court and 
the Pension Counsellors were discontinued. 
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The services of the Pension Counsellors were discontinued 
in the mid-thirties on the understanding that the new 
Pensions Advocates would present all the evidence, both 
pro and con and without bias one way or the other, for 

the consideration of the Members of the Appeal Board. 
There was nothing in the legislation at that time, nor 

is there anything in it now, which directs that the Pen- 
Sions Advocate shall act for the applicant in the same 
manner that a lawyer acts for his client in a Court of 
Law. The only place in the Pension Act where it is stated 
that the Advocate will represent the applicant is in Sec- 
tion 11(7) on page 10. This section reads in part ".... 
e « « Or in his absence represent him..... ". 


If it is indeed proper for the Advocate to emphasize only 
the favourable evidence before the Appeal Board and other- 
wise promote the veterans' claims, then it seems obvious 
that someqne must be held responsible to present the un- 
favourable evidence. JI believe it is a well-established 
fact that no judge can write a satisfactory judgment if 
he hears only one side of the story or even if only one 
Side of the story is emphasized while the other is dis- 
regarded or only briefly mentioned in passing. Under the 
existing arrangements, there, is no one to bring out or 
emphasize the unfavourable evidence unless the Pensions 
Advocate does so. I believe that both the Service Bureau 
personnel of the Royal Canadian Legion and the Veterans' 
Bureau have come to think that it is the responsibility of 
the members of the Appeal Board to bring out and stress 
the unfavourable evidence, and Sections 59(1) and 60(1) 
could, I suppose, be interpreted to mean something of the 
sort. However, it is expecting a great deal of any judge 
or group of judges to ask that they shall first of all 
produce and/or emphasize the unfavourable evidence and 
subsequently sit down and write a completely unbiased 
judgment. While I am not familiar with the operations 

of the Law Courts, I do not believe that any judge would 
ever be placed in this position. Furthermore, when one 
appears before an Appeal Board of the Commission as an 
applicant for pension knowing no more about the procedure 
than does the average applicant, and hears the people who 
are going to write the final decision on his claim ask 
question after question designed to stress the unfavour- 
able evidence, it will certainly not appear to him that 
he is going to get justice from such judges. I suggest 
that if all such decisions are to be just and also appear 
to be just, one of two procedures must be adopted as 


follows: 
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1. The Pensions Advocate mst place before the Com- 
mission all the evidence, favourable and unfavour-:- 
able without emphasis on either, so that the 
Commissioners are left free to reach a decision 
which not only is unbiased but which also appears 
to be unbiased. 


9, If the Pensions Advocate will not or cannot meet 
the requirements set forth in the above procedure, 
then someone other than the Commissioners should 
be appointed and made responsible to ensure that 
all unfavourable evidence is presented to the Com- — 
mission. Under this set of circumstances, iteis 
assumed that the Pensions Advocates would then 
present only the favourable evidence. I suggest 
that such appointments could well be made under 
the provisions of Section 12 of the Pension Act. 


I am, of course, aware of the fact that the veterans' or- 
ganizations would in all probability oppose any such sug- 
gestion as that outlined in the above-mentioned second 
procedure. However, I suggest that very careful conside- 
ration should be given to the question of whether or not 
the applicant can be certain to get an unbiased judgment 
in all cases under the existing arrangement. Certainly 
he will never appear to get an unbiased decision so long 
as this procedure is continued. 
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The Royal Commission on Pensions and Re-establishment commented 1922-2) 


as follows in regard to assistance for an applicant under the Pension 


Act: os 


Assistance Given to Applicant in Establishing His Case 
teen ae eee ee SAS Vass 


The complaint is made that it has been found necessary 
for applicants to procure the intervention of some third 
person or organization in presenting their claims. There 
is evidence that where the claim has been taken up in- 
telligently and agressively by an organization, the ap- 
plication which had previously failed finally succeeded; 
but the Commission is not prepared to say that this in- 
dicates any fault on the part of the Pensions Board. 

The theory of the Pensions Board being an advocate of 
the man himself can easily be carried to far. 


The Commission considers that the duty of the Board will 
have been fairly done if it gives to the applicant cor- 
rect and clear statements as to the principles on which 
pensions are granted, indicates the lines along which 
evidence is required, and, where possible, utilizes any 
available staff in assisting the soldier in procuring 
and putting into shape this information. 

In 1923 provision was made, under the Department of Soldiers Civil 1923 
Re-establishment, for the appointment of Soldiers' Advisers, charged with 
the responsibility to assist ex-servicemen and their dependants in all 
claims in respect to benefit arising from service in the Armed lorces. 
These Soldiers! Advisers were given the responsibility to prepare ap- 
plications coming before the Board of Pension Commissioners. When the 
Federal Appeal Board was instituted in 1923, these Soldiers' Advisers 
were given whe duty of assisting applicants at appeal. These duties 


were set out in the Department of Soldiers' Civil Re-establishment Act 


1923 as follows: 
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7. The Governor in Council may, on the recommenda- 

tion of the Minister, appoint at such salary or remune= 
ration as may be decided in each case, in each unit or 
district of the Department, an ex-member of the forces, 

be known as the Official Soldiers' Adviser, whose duties 
shall be generally to advise and assist ex-members of the 
forces in matters pertaining to re-establishment, treatment 
and pension, and to perform such other duties as may be 
prescribed by the Minister. 19234 C0695 Se 3- 


On Monday, March 3rd, 1930, the House of Commons approved a resolu- 1930 


tion establishing a Special Committee on Pensions and Returned Soldiers’ 


Problems. 


mittee reported as follows: 


In its Fifth Report under date of May lyth, 1930, this Com= 


21 


To ensure the proper presentation of cases before the 
Tribunal and, so far as possible, to shorten its proceed- 
ings, it is considered desirable to provide for the re- 
presentation before the Tribunal not only of the applicant, 
but also of the public which provides the funds of which 
the Tribunal is empowered to dispose. The Committee ac~- 
cordingly suggests that authority should be given for the 
organization of a Veterans! Bureau staffed with pension 
advocates, and also for the appointment by the Pension 
Commission of a staff of counsel. It will be the duty 

of the pension advocates to prepare on behalf of the ap- 
plicant the material which should be submitted to the 
Tribunal in support of the application, and of the Com- 
mission counsel to examine the material with a-view of 
conceding before the Tribunal of all those points which 
may properly be conceded in the applicant's favour, and 
at the same time of directing the Tribunal's attention 
to any matters which appear to require its special con- 
sideration in order that it may arrive at a proper deci- 
sion. 


This Committee prepared a draft bill which contained the following 


recommendation concerning the establishment of a Veterans' Bureau. °4 


Provision shall be made for the constitution of a branch 
of the Department to be known as the "Veterans! Bureau" 
which, subject to the direction of the Minister shall be 
administered by a chief pensions advocate who shall be 
assisted by such other pensions advocates and such 
additional staff as may be required for the proper pet~ 
formance of the duties of the Branch. 
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The Special Committee of representatives of the Pension Commission, 1932-33 
the Denartment of Pensions and National Health and veterans orzani zations, 
which was appointed by Order-in-Council under date of August th, 1932 
to investigate complaints made by veterans organizations in respect to 
the administration of the Pension Act, examined the administration of 
the Veteran' Bureau. The members of this committee filed four indivi- 
dual reports. The report written by Brigadier-General Alex Ross, repre- 
sentative of the Canadian Legion and concurred in by representatives of 
the Army.and Navy Veterans, the Amputations Association of the Great 
War, and the Canadian Pensioners Association, recommended that the ac- 
_tivities of the Veterans' Bureau be expanded. This report stated: * 
Veterans! Bureau 


I commence with this branch because, as I have already 
indicated, preparation, or lack of preparation, is the 
fundamental cause of all congestion. It has been de- 
monstrated beyond doubt that the Board of Pension Com- 
missioners is seriously hampered in its work by having 
to consider cases, not prepared or insufficiently pre- 
pared. The same thing applies to a lesser extent in 

the Tribunal and more particularly before the Court of 
Appeal. Up to August 31, 1932, the Court had given de- 
cisions on 2,l5 cases, and of these 21); or more than 

10 per cent had been referred back to the Tribunal for 
rehearing generally on the ground that the case had not 
been properly presented. This involves,of course, great 
delay, waste of effort, to say nothing of expense. I 
feel, therefore, that nothing can be accomplished unless 
we make provision for extending and strengthening the 
Veterans! Bureau and while some expense may be involved 
here I am quite satisfied that in a very short time the 
savings effected in other departments will more than off- 
set the expenditure involved. 


In this connection I may say that I do not think it ad- 
visable or desirable that one not connected with the ad- 
ministration should make distinct recommendations as to 
the relationship of this Bureau to the adjudicating bo- 
dies, but it seems to m that a tremendous amount of ex- 
pensive time would be saved Lf ‘some arrangement were made 
whereby applications for entitlement with respect to pen~ 
sion which are unsupported by relevant evidence should 
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be referred to the Bureau and prepared before submission 
to the Board. Every time an application comes before 

the Board, it has to pass through the routine of prepa- 
ration for the purpose of presentation but if it does not 
carry with it the initial evidence necessary to secure 
entitlement it must inevitably be rejected. techs) B71 
evidence that many claims come back time after time with- 
out any additional relevant evidence and much time of 

the Board and of its staff is necessarily wasted in deal- 
ing with cases in which the Board cannot grant entitlement 
sn the then-present state of preparation of such claims. 
This should not require any legislative sanction but a 
working arrangement whereby the Board and the Bureau would 
co-operate should be easy of arrangement. 


It is submitted further that the idea of having all ap- 
plicants approach the Board through the Bureau, and which 
cannot casily be procured by compulsion, might be procu- 
red without compulsion if the Bureau were separated from 
the Department. In the evidence before us it has been 
shown that the fear exists that because the Bureau is 
essentially a Departmental body, itewidkt not.2ime hs 
biased attention to the interest of the soldier. This has 
heen described by one witness as a "bogey", but it is 
guite evident to me that the feeling does exist to a marked 
degree. If the soldier can be induced to approach the 
Board in this way, all parties agree that much time will 
be saved and wasted effort avoided. For that purpose, 
therefore: 


Recommendation No. 1 


I recommend that the Veterans' Bureau should be 
under the control of a separate Commission, the 
personnel of which will have to be determined by 
the Government in consultation with veterans orga- 
nizations. This Commission would serve without 
remuneration and have entire control of the Bureau 
in so far as the appointment and discipline of, Lie 
officers who are charged with the responsibility of 
preparing and presenting cases is concerned, together 
with the right of fixing the qualifications of such 
officers. Sub-staff to be provided by the Civil 
Service Commission as at present arranged. 


Recommendation No. 2 


That in any such reorganization provision should 

be made for an inspector to constantly exercise su- 
pervision over the work and preparation of cases 

in the District Offices of the Bureau. 
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Recommendation No. 3 


That the name of this body be changed to "The Pension 
Adjustment Service of Canada." 


Richard Myers, the representative of the Amputations Association 


‘os a ee 


and the Sir Arthur Pearson Association of the War Blinded, filed a supple- 
mentary letter to the Minister of Pensions and National Health which refer- 


red to the Veterans! Bureau as follows: 24 


If provision for and insistence on adequate preparation 
of cases was the rule, there would be great economy of 
time and expense of pension adjudicating bodies. 


I, therefore, wish to emphasize the necessity of complete 
case preparation facilities, and my belief is that this 
could be assured with greater certainty, particularly in 
the minds of the veteran, if the Veterans' Bureau, as at 
present constituted, was placed under voluntary independ- 
ent commission jurisdiction (statutory) having no connec- 
tion with the Department of Pensions and National Health, 
other than salary and expense appropriation. Accessibility 
of records would be an obvious necessity. The uniformity 
of Advocate office results can only be secured by the pro- 
vision of a travelling official responsible for instruction 
and inspection. The scope of the Bureau should be enlarged 
to cover all claims affecting veterans' welfare and to be 

a personal service department for veterans at large in 
their dealings with the seferal departments. 


It is considered that the Commission in the discharge of 
its duties would be familiar with the work of Advocates and 
results achieved. From their knowledge, improvements in 
Bureau personnel and suggestions leading to the solution 
of fundamental difficulties in the preparation, presen- 
tation and adjudication of claims would result. Further, 
they st.ould consider suggestions emanating from veteran 
organizations affecting the Pension Act and administration, 
aud recommend suitable action. 


The report filed by L. P. Sherwood, a member of Pension Appeal Court, 
and concurred in by Brigadier-General H. F, MacDonald, member of the 


e - 2 
Pension Tribunal, made the following reterence to the Veterans' Bureau: 
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The Sections of the Pensio 


amended in 1933 


10(g)(1) 


(2) 


(3) 


(4) 


The annotation 


It is not unreasonable to regard the Veterans! Bureau 


as an essential adjunct to the adjudicating bodies. 
with an enormous task, it ap 


Faced 


pears to have made good and 
orderly progress and there was no evidence before the 


Committee of which any other inference could be drawn 
than that it commands the confidence of the applicants 
in general. Upon its contimied efficiency will largely 
depend the satisfaction or otherwise of the individual 
applicant and the rapidity and expedition with which the 


adjudicating bodies can dispose of claims. 


n Act dealing with the Veterans' Bureau were 


sn accordance with Bill 78 of the House of Commons as follows: 


There shall continue to be a branch of the 
Department known as the WVeterans' Bureau", which 
subject to the direction of the Minister, shall be 
administered by an officer called the Chief 


Pensions Advocate who shall be assisted by such other 


pensions advocates and such additional staff as may 
be required for the proper performance of the duties 
of the branch. 


Pension advocates hereafter appointed shai ljtas 1an 
as may be practicable, be barristers or advocates 
of good standing at the bar of any of the provinces 


of good standing at * 


of Canada. 


The pensions advocates shall be appointed under 

and pursuant to the provisions of the CIVIL SERVICE 
ACT at such salaries as the Governor in Council may 
prescribe. 


The persons now holding the offices of chief pensions 
advocate and pensions advocates shall continue, during 


pleasure, to hold such offices 


explaining this section read as follows: *! 


The amended portions of Section 10 (g) are underlined 

above. The annotations which accompanied the new Section 
stated that Section 10 (g) (2) which provided that Pensions 
Advocates should be Barristers, so far as may be practicable, 
and should be placed under the Civil Service Commission were 


made in accordance with the reports of the Committee 


(1932~33 


Investigating Committee) on the administration of the Pension 


Rts 


26 
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: 

; A report on the operation of the Veterans! Bureau was given 

| 1936 


to the Special Committee on Pensions and Returned Soldiers Problems 


by Col. C. B. Topp, Chief Pensions Advocate, under date of May Leth, 
1936, as follows: ° 


For many years perhaps the principal weakness in the 
administration of the Pension Act was absence of pro- 
per provision for preparation of the case in its earli- 
est stages. This situation was met by the establish- 
ment in 1930 of the Veterans' Bureau. Since that time 
the Bureeu has been the foundation of the judicial ad- 
ministration of the Act and has borne the brunt of ad- 
ministrative work with respect to receipt and disposal 
of pension claims. 


4 VAteerT et oe. er oe Tey ayy 


There are 25 pension advocates operating in 18 local 
offices, directed from a head office at Ottawa, where 
there are five advocates. Of these 30 advocates 16 

are laymen and 1) are lawyers. Of the laymen all but 

five had years of experience in work under the Pension 
Act prior to their appointment as advocates. Of the 
lawyers one had previous experience. The advocates 

now on the staff have all had five years' experience 

~~l2 of them have had upwards of 1) years! experience. 
My advocates are a group of loyal, able and thoroughly 
efficient public servants whose work has had altogether 
too little recognition. To them is due in large measure 
not only the fact that many applications are granted but 
also the fact that in upwards of 50 per cent of the claims 
not granted, the decision of the Commission is accepted 
and the expense of a local hearing thus avoided. The 
suggestion which appears several times in the record of 
evidence heard by the Committee that the advocates! work 
is chiefly concerned with presenting cases before quorums 
and the Appeal Court is absolutely contrary to the fact. 
Witnesses from the Commission will, I am sure, tell the 
Committee that at least 90 per cent of all entitlement 
applications are prepared by the Veterans' Fureau before 
initial consideration. In short, this is the most important 
part of our work. 


This Parliamentary Committee, in its report to the House of Commons 


under date of June 10th, 1936, made the following recommendation: "2 

The procedure respecting application for pension has been 
re-written. Under it, the applicant will be able to pre- 
sent his claim twice only to the Commission. Before the 
second submission, he will be furnished with a summary of 
all available evidence by the Veterans! Bureau. All disa- 
bilities in respect of which he desires to claim pension 
must be before the Commission at the second hearing. 
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HISTORY 


The amendments submitted jn the House of Commons Bill 26 con- 


cerning the Veterans! Bureau in 1936 were as follows: 


52(1) Whenever any application for pension is not 
granted, the Commission shall promptly notify the ap- 
plicant, in writing, of its decision, stating fully 

the grounds therefor; and shall inform such applicant 
that he may within the period of ninety days after the 
date of such notification, inform the Commission of his 
intention to renew his application with or without ad- 
ditional evidence, in person or by or with a representa- 
tive, before a quorum of the Commission sitting at Ottawa 
or elsewhere in Canada and further, that he will be en~ 
titled in either case, to the assistance of the Veterans' 
Bureau in preparing his claim. 


52(2) If the applicant signifies his intention whithin 

the period aforesaid of renewing his application with or 
without additional evidence before a quorum of the Com= 
mission the Chief Pensions Advocate shall assist him in 
preparing such additional evidence and arrange for the 
presentation of the application before such quorum sitting 
at Ottawa or elsewhere in Canada, either by himself or by 
a pensions advocate; if the applicant so elects he may also 
have the same presented by some other person at his own 
expense. 


These sections set forth the procedure under which the Veterans’ 
Bureau would assist the applicant in the preparation of his claim, in- 
cluding the requirement of the Bureau to prepare a summary of "all avai- 
lable evidence". The explanatory note which accompanied those sections 
stated as follows: Md 


That he will be entitled in either case to the assistance 
of the Veterans! Bureau in preparing his claim; and 


The Chief Pensions Advocate shall assist him in preparing 

such additional evidence and arrange for the presentation of 
the application before the Commission or such quorum sitting 
in Ottawa or elsewhere in Canada, either by himself or by 4 
Pensions Advocate; if the applicant so elects he may also | 
have the same presented by some other person at his own expens: 


Your Committee notes that there was no reference, in the annotation, 


to the meaning of the words in the Act: “prepare a summary of all available 


evidence relating to the claim". | 
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History 


The responsibilities of the Veterans' Bureau to assist in the 


19346 


preparation of applications arising out of service in World War I were 


continued in the procedural sections of the Act dealing with World 


War II. Other than this legislation dealing with World War II, there 


has been no basic change in the legislation dealing with the Veterans' 


Bureau since the end of World War II. 
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COMMITTEE RECOMMENDATIONS | A 
(39) That Section 11(6), which states that the Bureau shall be Counselling 
service 


responsible to advise pensioners and applicants, be clari- 
fied to the effect that the Bureau should provide a "eeneral 
counselling service" for pensioners and applicants in 
respect of all matters affecting pension. 
(40) That, where the services of the Bureau have been requested, 
Pension 
and it appears in the judgment of a District Pension Advo- Advocate 
o Advise 
cate that there is no basis upon which an application could Applicant i! 
Claim Un- 
succeed, the Advocate accept the responsibility to advise likely to 
Succeed 
the applicant accordingly; but should the applicant wish to 
proceed with the application, the Aavocate would submit the 
application in its most favourable light. 
(41) That the Chief Pension Advocate undertake a survey to de- 
Use Of 
termine whether the Bureau should be staffed entirely by Barristers 
‘ a 
As Advocate 
barristers, Or, alternatively, whether personnel with no 
legal training can be adapted to the role of pension ad- 
vocate, and that this matter be the apiece of a report to 
the appropriate Minister ee twelve months of the publi- 
cation of this report. 
( 42) That Government funds be provided through which the Bureau | 


could pay for medical opinion where such is required in Medical 


connection with an application being handled by the Bureau. 


Committee Recommendations 
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y3) That authority for the Veterans! Bureau be established under Veterans’ 


a separate act of Parliament and the Bureau be required to 
report directly to the Minister; and it shall be named 

the Bureau of Pension Advocates to be operated as an in- 
dependent agency charged with the sole responsibility to 
assist applicants under the Pension Act. 

Qi) That the Veterans' Bureau be relieved of the necessity to 
provide information to the office of the Minister of Vete- 
rans Affairs or to other departmental officials in respect 
of individual pension cases. 

(uS ) That the Act be amended to provide the following changes in 
procedure in regard to Veterans! Bureau: 


(a) The responsibility of the Bureau to prepare 
a summary of evidence be discontinued. 


(b) Where its services have been requested, the 
Bureau undertake resnonsibility to prepare 
a submission, outlining the basis of an 
applicant's claim, as follows: 


(i) First application for personnel while 
serving in, or in the process of release 
from the Armed Forces. 


(ii) In all applications at the "second 
application" or subsequent stages 
including “renewal applications", 
Nentitlement board", "personal 
appearance under Section 7(3)", 
and "Pension Appeal Boards". 


(c) Where a veteran has requested the services of a 
representative other than the Veterans' Bureau 
in connection with an application under the 
Pension Act, the Bureau should undertake 
responsibility to assist in the provision, to 
that representative, of such information as he 
may require in the presentation of the appli- 
cant's claim. Where necessary, this informa- 


Bureau under 
Separate Act 
To Be Called 
WBureau of 
Pension 
Advocates" 


Veterans’ 
Bureau Not To 
Furnish 
Information on 
Individual Cases 


Summary of 
Evidence 
Discontinued 


Bureau to 
Prepare 
Submission 


Bureau to 
Provide 
Information 
Yor Other 
Representatives 


tion could include copies of the summary of evidence and 


medical precis prepared by the Pension Commission. 


ne ame eet Med, | eres gee — os ee en eet Se ee Oe ee ee ee 


~~ 
am ewe emer me — 7" —™ fad 
— 


See Recommendation Ho. 15 (d), Chapter 5, page 126 hereof. 
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Committee Recommendations 
(46) That the role of the pension advocate, in representing an Pensio 


(47) 


o Rep 
applicant for pension, be clearly delineated as that of Applica 


pleading the veteran's case. 


The Bureau of Pension Advocates be recognized as an integral Adequ 
and S 


part of the administration of pensions and be provided with 


sufficient funds and staff to facilitate its operation. 
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COMMENT 
GENERAL 

Your Committee is of the view that a strong and well-operated Pen- 
sions Advocate Branch is esseritial in an effective administration of 
pension legislation for veterans, members of the Armed Forces, and 
their dependants. It is desirable that this Branch be permitted to 
maintain a "lawyer-client" relationship and that, in so far as possible, 
the Branch operate as a separate and independent agency, charged solely 
with the responsibility of serving the pension applicant. 

It is the view of your Committee that, by-and-large, the Veterans' 


Bureau has interpreted its role in these terms. It is apparent that 


‘some provisions of the Act have made it impossible for the Bureau to 


completely fill this role. Also, its relationship to the Pension Com- 
mission and the Department of Veterans Affairs has been such as to make 
it diffizult for the Bureau to reflect such an image. 
Separate Act and Re~naming 

In order to give effect to the Bureau's identity as an independent 
agency, your Committee has recommended that the authority for its exist- 
ence be removed from the Pension Act, and placed in separate legislation. 
The inclusion of this authority as part of the Pension Act has led to 
misunderstanding as to the role of the Veterans' Bureau, and its rela- 
tionship with the Pension Commission. Also, the wording of Section 11(1) 
that "there shall continue to be a branch of the Department known as the 
Veterans! Bureau" has led to further misunderstanding as to the basis of 
operation between the Bureau and the office of the Minister of Veterans 


Affairs, and the Department of Veterans Affairs generally. 
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Comment 


The image conveyed to many veterans seems to be that the Bureau is 
part of the Pension Commission. An unsuccessful applicant finds it all 
too easy to believe that the handling of his case has been adversely 
affected by this relationship. Your Committee considers that the es- 
tablishment of the Bureau under a separate Act would defeat any sug- 
gestion that it is part of either the Commission or the Department of 
Veterans Affairs. 

The placing of the Bureau directly under the Minister would give it 
new status as an independent body dedicated to the cause of the applicant. 
Your Committee does not see the adoption of this recommendation as 
creating any disruption in administration. 

This recommendation suggests also that the Bureau be re-named the 
"Bureau of Pension Advocates". The existing name of "Veterans! Bureau" 
is no longer appropriate, in that an important part of its work is the 
handling of pension claims on behalf of members of the Regular ForceSe The 
volume of the Bureau's work in this field will, in the normal course of 
events, increase in proportion to the work being carried out on behalf of 
veterans. 

Your Committee noted that the staff of the Veterans! Bureau was used, 
upon occasion, to prepare snformation for the office of the Minister in 
regard to pension cases. This practice has been followed for many yearse 
Notwithstanding, there seems some question as to whether this is a proper 
role for the Veterans! Bureau, bearing in mind that the Bureau's first 
responsibility is to represent the veteran. In the instance where an en- 


quiry is made of the Minister's office concerning an unfavourable decision 
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Comment 
of the Pension Commission, the Bureau would be placed in the position 
of having to explain that decision. There are cases in point.” 

din your Committee's view the Veterans! Bureau should not be used for 
the purpose of providing information to the Minister's office in respect 
of pension cases. If the Bureau is to represent the applicant effectively, 
such information should come from other sources. 


Changes in Procedure 


Your Committee considers that the Bureau should be relieved of the 


responsibility of preparing summaries of evidence. The requirement upon 


the Bureau to provide a summary of "all available evidence" 7! has led to 


-criticism that the Bureau mst necessarily play a dual role in that it 


mist represent the veteran, and at the same time present evidence which 
may be prejudicial to his case. 
Your Committee's recommendation is that the summary of evidence be 


replaced by: 


(1) <A summary of evidence prepared by the Pension 
Commission. 


(2) A medical precis to be prepared by the Pension 
Commission, providing all medical data which is pertinent 
to the case, as known to the Pension Commission; and ** 


(3) A submission or brief from the Pension Advocate, stating 
the information and argument in support of the claim. 


Your Committee has recommended elsewhere that the procedure of the 


proposed Entitlement Board (at present Appeal Board) be revised, so that 


members of an Entitlement Board would have available the file, together 


with the summary of evidence and the medical precis. 


ee 
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% See Committee Case File No. 5 
#% See Recommendation No, 15 (a), Chapter 5, page 128 hereof. 
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Comment 
These documents could be studied prior to a nearing so that the members 


of an Entitlement Board would be fully conversant with the previous ad- g 


judications, and could then give consideration to the new submission 


being made by the pension advocate. 


Where a veberan has requested assistance from a representative other 


than a pensions advocate, the Bureau would accept responsibility to 


provide that representative with all available information on the case€, 


and would secure copies of the summary of evidence and medical precis 


from the Commission, for transmission to the veteran's representative o 
General Counselling Services 

Your Committee tcok cognizance of the requirement in Section 11(6) 
that the Veterans! Bureau shall advise pensioners and applicants in regard t 
provisions of the Acte 

Your Committee gained the impression that the responsibility of the 
Veterans! Bureau under this section to provide what might be called "penera. 
counselling" for applicants was not generally understood by veterans Ore 1 


ganizations or the public. In general law practice, it is the task of the 


lawyer to provide legal advice. In like manner, the Bureau of Pension Ad» 
vocates, in following out the principle of the "laywer-client" relation= } 
ship, should be in the position to provide ali forms of advice to a-pdo= 
t--tta2 applicant in respect of the Pension Acta This advice may well 
be to the effect that the applicant could qualify only if certain specific 
evidence could be obtained, or if certain circumstances could be proveds | 
Although your Committee realizes the difficulties inherent in any attemp d 


by a pension advocate to counsel against the suomission of a claim, it 18 


still the advocate's responsibility to provide the best possibl. jOVLCORm 
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Comment 
Therefore, he should feel free to counsel against the submission of the 
claim, if, in his judgement, this is the only reasonable advice he can 
‘ive. Naturally, should the applicant wish to proceed with a claim, the 
advocate should accept the responsibility of advancing the claim with 
the same dedication as in any other case. 

One reason for the recommendation by your Committee concerning the 
clarification of the role of the Bureau to provide "general counselling 
service" is a budgetary one. All too often the work of an agency is mea- 
sured in terms of its successful cases. This type of evaluation is not 
applicable in the case of the Veterans' Bureau, for the reason that its 
advocates must not only present pension claims, but should, as well, act 
‘in an advisory capacity. This includes the provision of effective service 
in the best tradition of the lawyer-client relationship. In this respect 
your Committee points out that, in providing finances and personnel for 
the operation of the Bureau, its responsibility to render this fully- 
rounded service must be taken into account. 


Advocates with Legal Training 


Your Committee noted the comment of the Royal Commission on Govern- 


ment Organization which follows: ** 


Within the Department of Veterans Affairs, approximately 
one-half of the fifty-odd lawyers are employed on the re- 
gular legal solicitor work for the benefit of the Crown; 
the remainder, in the Veterans! Bureau (known as Pension 
Advocates), are primarily concerned with defending the 
incerests of veteranse 
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Comment 
Your Commissioners recommend that the departmental solici- 
tor group be incorporated with the proposed integrated 
legal service under Justices The Pension Advocates should 
not, however, form part of the integrated service. A 
large portion of the functions of Pensions Advocates is 
essentially welfare work which could be performed equally 
well by laymen. 
Where this special type of assistance is rendered to ve- 
terans by non-lawyers, it would be desirable to permit the 
latter access to departmental solicitors. In such cases, 
the duty of the departmental solicitor should be limited 
to an interpretation of the law, and any identification 
of the solicitor with the merits of a particular claim 
should be avoided. 

In the view of your Committee the task of advocacy in respect of 
claims under the Pension Act is one sn which legal training, if not es- 
sential, is certainly most valuable. Advocates who are barristers bring | 
to the preparation of their cases, the skills and knowledge rained in 
bie prrebies Opie altaneiee San VITOR UNS are nndouhtedly Trieoan asdvan- 
tageous position, by reason of their training in the analysis of evi. 
dJence and orercnt2tion of argument. loreover,-barvisters.would have 
a certain standing before an Entitlement Board or other adjudicating body 
which could be achieved by persons without legal training only on the basis 
of long experience. 

Your Committee believes that, in keeping with the desire to furnish 
the veteran with the best possible service, the use of barristers as 
advocates is fully justified. Your Committee is aware, at the same time, 

that a number of very excellent pension advocates who have not had legal 
training have given, and are continuing to give, excellent service to the 


veteran. If, however, legal training is not in all instances an essential 


requirement for a pension advocate, in the opinion of your Committee, it 


is certainly desirable. 
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Comment 

Another question is whether it is feasible to attempt to staff the 
Bureau entirely with legally-trained advocates. Your Committee envi- 
sages that some difficulty may be encountered in obtaining personnel 
of required calibre with legal training, within the salary range which 
is menldgtic for this type of work. As your Committee has said earlier, 
the country's Pe heactae es to ensure effective service for pension appli- 
cants is obvious. The problem of staffing the Bureau with lawyers may 
well depend on whether it is possible to obtain lawyers for this type 
of work in what might be considered a reasonable salary rauitc. 

It is evident that the work of the Bureau is a very specialized 
form of advocacy which would not require a wide range of knowledge of law. 
However, a basic knowledge of law and advocacy will make for more effective 
presentations. Your Committee considers that the Chief Pensions Advocate 
should be requested to undertake a study of this problem, with the view to 
making recommendations to you in regard to the qualifications for pension 
advocates. 
Medical Advice 

Your Committee considers that, in order to do its job properly, the 
Bureau should be empowered to expend Government funds to pay for opinions 
of medical specialists where such opinions are required in connection 
with a pension case. The Pension Commission is authorized to provide 
payment for such opinions. It is the view of your Committee that that 
same facility should be available to the Bureau, where the Chief Pension 
Advocate considers that an opinion from an independent specialist would 


assist in presentation of a claim. 
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Comment 
oe 
Under the existing practice, the Veterans’ Bureau can obtain opinions 
from medical consultants who are employed by the Department of Veterans 
Affairs. In many instances, these consultants have given 4 previous 
opinion to the Pension Commission on the same case. This practice has 
evident drawbacks, and althoieh your Committee would not wish to 
see this practice discontinued, the Bureau should be entitled also, 
on its own authority, to obtain opinions from outside medical specialists. 
Role of Pensions Advocate 
Your Committee noted the view of Mr. T. D. Anderson, Chairman of the 
Pension Commission, to the effect that Pensions havocatrs were reguired to 
% 
present a case without bias. In his letter of June 28th, 1966, he stated: 
The services of the Pension Counsellors were dis- 
continued in the mid-thirties on the understanding 
that the new Pension Advocates would present all 
the evidence, both pro and con and without bias 
one way or the other for the consideration of the 
Appeal Board. There was nothing in the legislation 
at that time, nor is there anything in it now, which 
directs that the Pension Advocate shall act for the 
applicant in the same manner that a lawyer acts for 
his client in the court of law. 
So far as your Committee has been able to determine, there was no 
legislative authority for the discontinuation of the services of pension 
counsel in the mid-thirties, or for the understanding, cited in Mr. Anderson's 
letter, to the efiect that Pension Advocates would be required to present all 
of the evidence, without bias, before an Appeal Board. 


The relevant amendments to the Act were submitted in Bill 26, assented 


to under date of June 12th, 1936." 
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* See page 362 hereof. 
we See page 391 hereof. 
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Comment 

The annotation stated that the Chief Pension Advocate would assist the 
veteran in the presentation of his application. No mention was made of 
any requirement “non %:- Peusions Advocate to take over the responsibility 
of counsel for the Pension Commission. 

This touches upon a major problem in the operation of the Veterans’ 
Bureau. The need to define the role of the Pensions Advocate solely as 
that of representing the applicant has been discussed and your Committee 
has made its recommendation accordingly. 

Funds for Operation 

Your Committee has attempted, throughout this section, to stress the 
importance of the role of the Lureau in the administration of the Pension 
-Act. The recommendations made herein call for some expansion of its ac- 
ee particularly in regard to the preparation of submissions, its 
assistance to veterans organizations and others representing the applicant, 
and the provision of counselling service. Also, your Committee's recom- 
mendations concerning the establishment of an Appeal Board and expanded 
personal appearances of Section 7(3) of the Act, together with the recom- 
mendation that the Bureau establish liaison offices at Canadian Forces 
Headquarters, would require a commensurate increase in the Bureau's faci- 
lities. It will be essential to the successful administration of the 


Pension Act that the Bureau be given sufficient funds and staff to carry 
out these expanded responsibilities. 


Conclusion 


Your Committee wishes to commend the Bureau and its staff for an excellent 
performance of duties, as noted in the examination of the work carried out under 
the Pension Act. The recommendations made by your Committee are not intended to 
reflect adversely on the Bureau, and they are made with a view either to regu- 


larizing some of the practices now followed by the Bureau in assisting appli- 


cants, or to facilitating its work. 
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CHAPTER 11 


ROUTINE DECISIONS 
DISCRETIONARY BENEFITS 


GENERAL 

The Claims and Review Branch is responsible for the proces- 
sing of non-medical claims prior to presentation to commissioners 
for decision. In addition, the Chief fof the Claims and Review 
Branch acts as an adviser to the Commission on matters of a non- 
medical nature affecting pension. A list of the more important 


types of claims processed by the Claims and Review Branch follows: 


1. Dependent parents or foster parents 

2o Former members of British and Allied Forces 

3. Widows 

he Re-married widows 

5. Unpaid balances 

6. Administration of pension 

7. Division of pension 

8. Last illness and burial grants 

9. Additional pension for dependants in irregular 


unions. 
10. Ixtension for children for educational purposes 
1). Connassionntic awards. 
12. Awards involving payment of legal damages or 
Workmen's Compensation 
13. Retroactive awards 
1. Retroactive payments 


1,06 


15. Write-off where recovery of overpayment cannot be made. 


Generally, non-medical claims are referred to the Claims and Review 
Branch from toe digbeiath ef fers of the Pension Commission. The docu- 
mentation from the district office includes the application, investi- 
gation reports and supporting statements. The Claims and Review Branch 
at head officc reviews the claim and determines if further investigation 
is required. Additional information, when necessary, is obtained 
through the Commission's district offices, the Department of Veterans 
Affairs, various levels of government, private agencies, veterans 


organizations and employers, or from the applicant, his dependants and 


other private citizens. 
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General 

When the pertinent information is assembled, it is reviewed by 
the officers of the Claims and Review Branch, who have an expert 
Knowledge of the Act and policies of the Pension Commission. Tt is then 
summarized in a submission to the commissioners for decision, with 
a recommendation including comments concerning applicable policy or 
practice. 

It is the responsibility of the Claims and Review Branch to review 
decisions made by the Commissioners to ensure that such are not contrary 
to the Act or Rel eick 

This Branch has a relatively heavy work loade A break-down of 
cases handled by the Claims and Review Branch for the week of Junc 13th, 
to 17th, 1966, is given hereunder: 

Approximate Breakdown of workload for 


Claims Branch, C.P.C. for 
Week of June 13-17th, 1966 


Review Decision by Total 

Nature. of Cases Only Commissioners Cases 
Dependent Parents Wy 10), 2)8 
Extension for children 336 256 592 
Unpaid Balance of pension ) 
Funeral Grants 208 192 ele 
Widows Pensions 
Retroactive Awards 60 53 113 
Pension Administration Reviews 26 1,26 
Supplementary Pension 
Compassionate Pension 
Widows Pensions 93 uy 110 
Administration of Pension 162 88 250 
Division of Pension 148 88 236 


Additional pension (wives and children) 64 33 oH | 


General 
Overpayments 10 
Foreign payments 62 


Total 1713 


These statistics do not include applications for reinstatement 
of pension for child undergoing course of instruction, where pension 


has been suspended during the summer holidays. 


for the last three years were as follows: 
1963/6, <= 21,874 
196/65 = 305237 
1965/66 + 33,928 


902 


55 
88 


2615 


The reinstatements 
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REPRESENTATIONS AND EVIDENCE © 


Delegations from yeterans organizations appearing before your 


Committee made no specific observation regarding the Claims and Réview 


Branch. Many of the representations made in other areas, however, included 


some reference to tne activities of tne Claims and Review Branch. In 
particular, your Committee heard some criticism regarding delays. 
Also, there were complaints that the Commission did not make suffi- 
cient use of the procedure under Section 7(3) of the Act which permits 
a pensioner to appear before one or more Commissioners in respect of a 
complaint in regard to pension. * 

The commissioners are required, under the Act and existing poli- 
cies, to devote a great deal of time to the adjudication of claims 
processed through the Claims and Review Branch. The current annual 
work load is estimated at some 16,200 entitlement cases referred from 
the Medical Advisory Branch, together with an estimated 10,865 cases 
referred from the Claims and Review Branch. 

It seems evident that if some of the existing responsibilities of 
the commissioners to make decisions in more routine matters could be 
taken over by the Claims and Review Branch, some delays would be elimi- 
nated. The commissioners would also be free to devote more time to 
cases requiring adjudication following personal appearances under 
Section 7(3). 


Mr. F.G, Whitall, Chief, Claims and Review Branch, Canadian Pension 


ee ape = ; “ie 
Commission: Mr. Whitall provided information in regard to canability 


3 


of the administrative officers in the districts as follows: 


eC 
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Representations and Evidence 


The administrative officer (pensions) in each of our 
district offices, who is actually the office manager 
for the pension medical examiner, is responsible for 
quality control, being responsible for ensuring that 
the time requirement is met and also to ensure that 
each renort, document, etc., meets the r-qiiremnts 

of the Vommission. The district of “ie: -r° in fact 
seeing to it that enough factual information is sub- 
mitted through Claims and Review Franch, to enable the 
Commission to render a proper decision. 


These people in the districts are well-trained indivi- 
duals. The bulk of our investigatory work is done by 
the district welfare staff and the Pension Commission 
staff, and there is a formal training programme to train 
these people in the requirements of our work and the 
work they carry on for the Department, for War Veterans 
Allowance, for treatment, investigation and this sort 

of thing, and grants of any sort. 

Mr. Whitall explained that a high percentase of the claims processed 
through the Claims and Review Branch were routine. The following 
discussion took place: ‘ 

Mr. Whitall: These are very routine, sir. 


Col. Nantel: Would you say that 90% are routine? 


Mr. Whitall: Yes, and perhaps a little higher than 


OC3; Int it is the 5% or 6% which causes all the grief 
and work. 


Mr. Whitall explained thal the Pension Commission had delegated 
some authority to the Claims and Review Branch in regard to the approval 
of additional pension for dependants, once entitlement had been granted 


for the pensioner, and in connection with the recovery of overpayments up 


to $50. His. explanation was as follows? ? 


Because of pressure of other duties, the Commission, 
as an expedient, has delegated specific authority to 
certain members of Claims and Review Branch. This in- 
cluded the authority for approval for payment of the 
initial application for dependents. This authority 
extends only to the straightforward application for 
pension for wife and children. 
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Representations and Evidence 


I mean to say, if an application comes in and the man 
declares that he is legally married SA Sor 
legally married and the children are legitimate children 
our staff have the authority to, and do, authorize 
payment. If they are not competent to look into it... 
that is, to determine the legality of the man's present 
marriage -~ then it mst go through Pension Counsel to 
the Commission for decision....«e. 


Authority was also delegated for recovery of overpayment 
up to $50. 


In regard to the approval of second and subsequent extensions of 
pensions for educational purposes on behalf of children, Mr. Whitall stated: 


Authority has also been delegated to the Claims Branch 
staff to approve second and subsequent extension of 
pensions for educational purposes on behalf of children 
under Section 26(1)(»b). 


Mr. We P. Power and Mr. A.D. Decker, Commissioners: These Commissioners 
appeared before your Committee voluntarily to provide information from 
the viewpoint of individial Cormiesioners. Mr. Power expressed the 


opinion that the Commissioners were required to do a great deal of "formal 
Pre 
signing" which was unnecessary. His statement follows: ! 


We have other types of work, such as the signing of 
decisions that have already been made. This is really 
merely the formal signing. We also have the signing 
of educational pensions or pensions for children who 
are requesting an extension of pension because they 
are taking additional education. 


These two areas are, in my view, a waste of time. The 
Commissioner is wasting his time doing this, because 
this is purely routine signing. It has been said that 
if we do not sign these decisions, then we are waiving 
our right to do so....e. Some solution I think could be 
achieved which would relieve us of this problem and 
permit us to spend more time on what I feel is the more 
important part of our work. 


Mr. Power suggested that decisions in regard to burial grants required) 
' to exercise discretionary powers and formed an important 


: 
part of their work. | 
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He suggested also that:the Commissioners shonld deal with recoveries 


and decisions concerning the decision of pension between a pensioner 


and a denendant. In commentins as to whether these decisions were 


of a rontine nature, he stated:8 
I suppose you could call them routine in the sense 
that they kecp coming back, but other than that each 
individual case differs and I think most of them are 
worthy of an individual. decision. 


ir. Uecker stated that it would be difficult to decide which cases 
snould be handled hy the Gommissioners and which could be handled by 
Commission staff. His view was expressed as follows: 9 


There is a means tcost in many of these areas and we 

would like to think that we have the trainine and the 
knowledve to give what the Act says we should give in 
TA eT Perey ape © hk Tee AT WL ac Ge ee wa tae 


thic {ror Commissioner respousibility. 


I think some of these signatures that Mr. Power is 
speaking of, these education cases and so on, might be 
handled another way. That is an almost automatic thing. 
But of those claims that are reviewed, I repeat that 

I would say that they should come before Commissioners. 
It takes a lot of time. I have worked out that it takes 
approximately one-fifth of the time of the Commissioner's 
day to handle these cases - that is, making decisions and 
then signing the ones that were made yesterday. I may 
be out a little, but that is about it. 


Mr, T.D. Anderson, Chairrian, Canadian Pension Commission: 
v s e 

Mr. Anderson, in his appearance before your Committee under date of 
June 20th, commented generally on the question of delegating authority 
10 


to Commission staff. The following discussion took place: 


Mr. Justice Woods: low, the next is routine decisions. 


nena sew fs : : Pal 7 ~ <r \ . 

TE would anncer trict, int Si hoard meeting of the 
Commission, the ti: o Dommissioners 15 taken up partly 
in deatin® vito wa“ ca ears to b: reritine decisions, and 
in usine tict term: are not playinz down the importance 


of them, but, for example, burial grants. 
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Would it not be feasible for the Commission, either with 
or without an amendment of the Act, to delegate some of 
this responsibility to properly trained administrative 
personnel either at Head Office or at the District Offices, 
such personnel to act on the basis of a manual or set of 
directives issued by the Commission? 


You do some of this now? 
Mr. Anderson: Yes. 


Mr. Justice Woods: I think the question is: could it be 
extended to take the load off? 


Mr. Anderson: Yes, I think you have chosen a very good 
section as an example, Section 35, to indicate just what 
the problem is. 


I think I would like to point out that we have interpreted . 
the phrase"estate not sufficient to pay expenses",and I 
think it was necessary to do so - for instance, one would 
normally decide if a funeral cost $250 or $500, whatever 

it might be, and there was that much left in the estate, 
that the widow would get nothing by way of a burial grant. 


How we have attempted to do what we consider to be fair and’ 
just in regard to Section 35. For example, a man who dies 
leaving a widow a $10,000 house and no cash, if we were to 
interpret the legislation strictly in accordance with what 
it says here, I suggest to you we would not be able to give 
her a grant and she would therefore probably have to sell 
her house in order to pay funeral expenses. 


Therefore, first of all, we have exempted the house. We say 
that will not be considered, and then beyond that, depending 
on whether or not she is entitled to pension, we grant certain 
other amounts = $6,000 I believe is the amount we let her have 
- $5,000 is the amount we let her have before we say she has 
more money than is needed to pay for the funeral. 


Mr. Justice Woods: That is presently? 


Mr. Anderson: Yes. When you eet into this sort of thing 

you see why it is necessary for the Commissioners themselves 

to deal with this sort of decision, I daresay you could lay 
down these fixed rules and regulations and turn them over to 
somebody in the claims branch and say, "Here, you go ahead 

and authorize this, if you like" - I should say first of all 
we couldn't do that at the present moment under the Act, but 
these are the problems that arise in connection with a lot of 
the angles that do not appear evident from the logislation, and 


this is why we feel that they must be dealt with by the Commis- 
Sion. 


ot a 


—— —_ 


rabh 


Representations and Evidence 
ee en 


There may be some in the category to which you refer: 
there are some where we have done what is suggpested. 


Mr. Justice Woods: If you lay down a specific set of 
rules dealing with specific instances -- 


Mr. Anderson: Yes. 


Mr. Justice Woods: And say only those that fall squarely 
within those would be dealt with administratively and the 
rest would be passed on --- 


Mr. Anderson: Yes. This is what we do with educational 
extension benefits, and it works very well. 


Mr. Justice Woods: Yes. 


Mr. Anderson: I would agree there might well be certain 
types of claims which we could deal with on that basis to 
a greater extent than we are now. 


Mr. Justice Woods: I think the Committee appreciates, as 
T am sure the Commission feels that the importance of the 
problem is not directly related to the amount of money 
that is involved in it particularly in a pension matter, 
but there was some suggestion on what you might call a 
casual glance that the Commission was dealing with a sub- 
stantial number of relatively small matters = of course we 
are not in a position to know whether these could be cate~ 
gorized in a way that would allow them to be handled fairly 
by some straight administrative process rather than on a 
semi-judicial basis as you are handling them now. 


Mr. Anderson: As I say, there are a number that we have already 
done that with, and we are watching this situation. 


There is one, I think, serious aspect of this thing that 
the Commission mst always bear in mind: we are dealing with 
human beings. We are expected to deal with them on the basic 


of what is just and proper and right. 


Now, to stereotype any of this and set it down in figures and 


say regardless of who this person is or what they are, thus 


and so will be done, this leaves you open to not only criticism 
but I think perhaps to doing things that are not quity as just 


and proper as they should be. 


The Commission feel they should look at this and do what is 
right by the individual. The legislation itself leaves us 
scope to do it, and we should be sure that we do. 
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(9 ) 


(50 ) 


Cds) 


COMMITTEE RECOMMENDATIONS 


That authority be delegated to Senior Pension Medical 


Examiners in the district offices of the Pension Com- 


mission to adjudicate upon initial applicathons, relating 


to last illness, funeral and burial expenses under 
Section 35 of the Act. 

That authority be delegated to Senior Pension Medical 
Examiners to adjudicate upon all matters relating to 
the administration of pension for the benefit of the 
pensioner or dependants, as provided under Section B Rabe 
with the exception of cases where the pensioner is not 
maintaining his dependant to whom he owes the duty of 
maintenance. 

That authority be delegated to Senior Pension Medical 
Examiners to adjudicate applications for additional 
pension on behalf of due Ae children where there 
is no question concerning the validity of the 

marriage or the relationship of the children to the 


pensioner. 


That authority be delegated to the Senior Pension Medical 
Examiners to adjudicate upon all matters under Section 71 


of the Act wherein a municipal or provincial government 


agency may be recouped from a retroactive award of 


pension for assistance given to the pensioner during 


such period. 


SPME to decide 
last illness 
and burial 


grants 


SPME to ad-= 
udicate 
administered 
awards except 
split pension 


SPME_to_ 
approve 
additional 


pension | 


SPME to Re- | 
coup Manicip., 
or Provincia 
Tovernment 
ee ener aoe 
Agency for | 
Assistance | 
iven to | 
Pensioner 
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(52 ) That authority be delegated to Senior Pension Medical 


Examiners to review and approve continuation of awards 


of discretionary benefits under the Act, subject to 


pension law directives to be issued from time to time 


by the Pension Commission, in the matter of: 


(a) 


(b) 


(c) 


(d) 


(c) 


(f) 


(g) 


(h) 


pension paid on a split basis where a member of 
the forces is deemed not to hé ‘maintaining ‘the -. 
members of his family to whom he: owes the duty 
of maintenance, in accordance with Section 18 
of the Act. 


additional pension extended beyond statutory 
age limit on behalf of a physically or mentally 
infirm child under Section 26(1)(a). 


pension to or in respect of child entitled to 
be maintained by member of forces in respect 
of whom pension is claimed or child given 

in adoption or placed by competent authority 


under Section 26())(5)(6). 


additional pension for person in lieu of 
wife who assumes household duties and care 
of children, continued as long as there are 


minor children under Section 26(9). 


pension for person in lieu of widow who 
assumes houschold duties and care of children 
continued as long as there are minor children 
under Section 26(10). 


pension to person who assumes household duties 
and care of children, at rate not exceeding that 
of widow under Schedule "B", on death of member 
of forces who was a Widower, as long as pension 
on behalf of minor children continues to be paid 
under Section 26(10a). 


additional: pénsion for wife not living with or 
being maintained by married meinbér of. forces 
may be awarded under Section sh Ri, ay 


additional pension for parents or persons in 
place of parent may be awarded under Section 


34(3)(h)- 
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SPME to 
approve 
continuation 
on review 


Split 
pension 


Infirm 
Child 


Pension 

for child 
under certain 
circumstances 


Pension 

continued 
on death 
of wife 


Pension 
continued 
on death 
of widow 


Pension on 
death of wi- 
dower paid as 
long as there 
are minor 
children re- 
peewee Pele 


Payment to 
wife under 
certain con- 
ditions 


Allowance for 
maintenance of 
parents 
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(53°) 


(i) pension being paid to a widow on a discretionary 
basis under Section 46() 045) (6). 
(j) pension paid to a dependent parent under Section 38. 


(k) pension paid to a dependent sister or brother 
under Section 39. 


(1) pension which has been restored to a remarried 
widow under Section 5(2). 


That authority be delegated to officials of the Claims 

and Review Branch at the head office of the Pension 

Commission to adjudicate upon initial applications 

relating to the award of discretionary benefits under 

the Act, in regard to: 

(a) suspension of pension when pensioner has been 
sentenced to imprisonment for six months or more 


and pension is paid at single rate under Section 19. 


(b) discontinuation of pension following death of 
pensioner under Section 2)(1a)(a)(b)(c)(d)(e). 


(c) payment to a pensioner of an instalment of his 
eis aire Eee 
pension that has remained unclaimed for more than 


two years under Section 2)(2), up to $500. 
(a4) approval of power of attorney given by a pensioner 
to a third party in accordance with Section 2h(3) 


(e) disposal of unpaid balances in accordance with 
Section 2)(4) by payment to a widow, an estate, 

or by re-crediting to an account where a pensioner 
has died and there are no dependants within the 
meaning of the Pension Act. 


(f) additional pension extended beyond statutory age 
limit on behalf of a physically or mentally infirm 
child under Section 26(1)(a). 


Discretionary 


pension to 
widows 


Parent 


Brother 
Sister 


Remarried 


.Widows 


Claims and 
Review branch 


Awards 


Pension at 
single rate 
suspended 


When pension 


a «,£, 
payments“ cease 


Unclaimed 
Tnstalments 


Power of 


Attorney 


Unpaid balanc 


Infirm 
Child 
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(g) 


(h) 


(i) 


at, 


(k) 


(1) 


extension of pension for a child in accordance Extension for 
with Section 26(1)(b) where the child is under- UOhild in 
going a course of instruction, such decision to Training 

be made in regard to both first and all succeed- 

ing extension provided for in the Act. 


additional pension for child in accordance with Adopted Child 
Section 26(3). 


continuation of pension under Section 26(7) 
to children of a pensioner who has died, and 


at the time of his death was in receipt of Extension - 

a pension in any one of the classes from 1 to Child of 

11 inclusive, mentioned in Schedule A, or who pensioner 

died while on the strength of the department Classes 1 to 11 


for treatment and but for his death would have 
been in receipt of pension in one of the set 
classes. 


approval for payment of bonus as provided in 

Section 26(8) of the Pension Act that the 

children of a deceased pensioner under 

conditions that do not entitle his depen- Bonus 
dants to pension, provided that the claim 

does not require decision as to whether or 

not the death was attributable to service. 


approval of additional pension for a married 
memoer of the Forces on or after the death 
of the pensioner's wife, in accordance with 


' Section 26(9) of the Act, so long as there is Married 


a minor child or there are minor children in Allowance to 
respect of whom additional pension is being daughter, etc. 


paid, if there exists a daughter or other 
person competent to assume or who does 
assume the household duties and care of such 
child or children. 


continuation of pension under Section 26(10), 

on or after the death of a widow of a member 

of the Forces who has been in receipt of pension, 

so long as there is a minor child or there are Widow's 

other minor children to or in respect of whom pension to 

a pension is being paid, such to be payable daughter, etc. 
to a daughter or other persons competent to . 

assume and who does assume the household duties 

and care of the other children. 
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( 5h) 


(m) 


(n) 


(0) 


(p) 


(q) 


(r) 


continuation of pension in accordance with Section 
26(10a) of the Act where such has been awarded to 
4 minor child or minor children of a member of 
the Forces who at the time of his death, was a 
widower and who, during his lifetime, maintained 
a domestic establishment for such child or 
children, such pension not to exceed the rate 
provided in Schedule B of the Act for a widow, 

to be paid to a daughter or other person com-~ 
petent to assume, and who does assume the house- 
hold duties and care of such child or children, 
until such time as the pension has been discon- 
tinued in respect of all of the minor children. 


pension to or in respect of a child or children 
of a female member of the Forces, in accordance 
with Section 26(11) of the Act. 


pension to widow of member of the Forces 
whose death is attributable to service or 
pensionable disability, who was living 
with and being maintained by the member 
of the Forces at the time of his death, 
under Section 36(1). 


pension to widow of member of the Forces 
who at the time of his death was in 
receipt of pension in any of the classes 


one to eleven inclusive under Section 36(3). 


approval of payment of re-marriage gratuity 
under Section )5(1). 


determining domiciliary status of members of 
British Commonwealth and Allied Forces for 
supplementary pension benefit under Sections 


50, 51, 52, 53 and 5h. 


That authority be delegated to officials of the 


Claims and Review Branch to adjudicate upon all). 


matters relating to the discontinuation of the 


payment of persion as follows: 


Married 
Pension to 


daughter, etc. 


pensioner 


Pension to 
Widow where 
Death is) am 
attributable to 
pervice or 
pensionable 


disability 


pensioner 
Classes 1 to D 


Re-marriage 
gratuity 


Domiciliary 
status of 
members of 
British and 
Allied Forces 


Claims and 
Review Branch 
Disconvinuations 


Committee Recommendations 


oo.) 


(6) 


(a) 


(b) 


(c) 


in respect of a child after its marriase as 
provided in Section 26(2). 


in respect of a brother or sister after the 
marriage of such brother or sister, as provided 
in section 39()). 


to a widow on notification of her re-marriage 
as provided in Section }5(1). 


That authority be delegated to officials of the 


Claims and Review Branch to adjudicate upon all 


matters relating to the increase or decrease (but 


not suspension or cancellation) subject to pension 


law directives to be issued from time to time by 


the Pension Commission in regard to: 


) 
(b) 


fen 


(d) 


Pension paid to a dependent parent under 
Section 38(d). 


Pension paid to a dependent sister or brother 
under Section 39. 


Pension extended beyond statutory age limit 
on behalf of a physically or mentally infirm 


‘child under Section 39(5). 


Pension paid on a split basis where a member 
is deemed not to be maintaining the members of 
his family to whom he owes the duty of main- 
tenance in accordance with Section 18 of the 


Act. 


That authority be delegated to officials of the 


Claims and Review Branch to make decisions: 


(a) 


(b) 


To authorize deductions from future payments of 
pension. where an overpayment has been made. 


To recommend deletion of an overpayment where 
recovery from the pensioner cannot be made. 
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Bie iise) 


( 58) 


2 


( 60 ) 


That, where neccssary, the Act be amended to allow 
the Commission to delegate the power necessary to 
effectuate the foregoing recommendations concerning 


routine decisions. 


That the Commission institute a quality control proce= 


dure designed to review and evaluate the quality of 


| the decisions made by the Senior Pension Medical Exa- 


miners and the officials of the Claims and Review 
Branch at the head office of the Commission. 

That a recruiting and staff development policy be 
undertaken to ensure that the Claims and Review |” 
Branch has sufficient personnel and capability to 
adjudicate on the routine decisions of the Com- 


mission, as devised in these recommendations. 


That an adjudicating authority be established with- 


Quality Control 
of Decisions 
of SPME's and 
Claims and 
Review Branch 


Claims and Review 
ranch to. 
Recruit and 


Develop Stata 


in the Glaims and Review Pranch, under the chairman- 

. Adjudicatin 
ship of tho atlihaat “ger bits, Boel arementedaby Authority 
suityv.le pereoanel, to have, responsibility for ad= - 
jultication as outlined in these recommendations; and 
that: 

(a) this adjudicating authority have access to legal 
at-ice through the pension counsel or the legal 
Legal and 
adviser’ of the Department of Veterans Affairs, pocial 
Welfare 
and to professional advice on social welfare Adviser 
problems through the Director, Social Welfare, 
Department of Veterans Affairs; and 
(o) this adjudicatins wbieovity bo permitted to refer Referral to 
ommission 


os oe . es ; 
cases to the Commission for advice or adjudication 


as required. 
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COMMENT 

Your Committe: observed that the Com isctoners vere required, either 
by the Act or by policy, to make the decisions in practically all areas 
wher? Jommicsrion diser-tion is involved, inelnding énedwapanen could be 
considered as revtine in neture. The Commission had deletes authority 
to officials of the Commission's Claims and Review Branch for the approval 
of payment of the initial anplication for atditional pension for dependants, 
for recovery of overnaym:nt up to $50 and for the approval of second and 
subsequent extensions of pension for children undergoing course of ins- 
truction. Notwithstanding this delegation of authority, it was apparent 
that Commission policy was to reserve for quorum decisions of the Com- 
mission, a number of other areas which might well be delegated. 

Your Committee took note of the administration of the War Veterans 
Allowance Act within the Department of Veterans Affairs, under which au- 
thority for awards is the initial responsibility of departmental staff in 
the district offices. The War Veterans Allowance Board reserved to it- 
self the responsibility to resolve disputed claims and to decide upon 
and promulgate policy directives. Your Committee as such made no study 
of other administrations, but is aware that in many jurisdictions simi- 
lar to that of the Pension Commission, the responsibility for decisions 
in routine areas is delezated either to district staff or to qualified 
administrative staff at Ottawa, operating under the direction of the 
governing body. | 

A pre-requisite to the delegation of authority is the publication of 
guidance of those to whom decision powers are 


policy directives for the 


delevated. Your Committee has recommended * that the Pension Commission 


ee el 
— me wee ee 


'o, 96,' Volume III, Chapter 23,. page 852 


% See Recommendsts.on 
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issue ‘dirsctives an administrative instructions in all areas of 
pension administration, including those involving discretionary bene- 
fits under the Act. If this is done the Pension Commission staff at 
the head office of the Commission and in the district offices could 
approve benefits within the policies laid down by the Commission. 

This delegation would leave with the Commission the responsibi- 
lity for initial awards in those areas where, in the view of your 
Committee, the exercise of discretion in more controversial areas is 
required. At the same time, your Committce is of the view that con- 
siderable use can be made of senior staff members of the Commission 
in the districts and at head office, thus relieving the Commissioners 
of responsibility for what appear to be routine decisions. Appendix I 
to this Section sets out the discretionary areas and shows, in chart 
form, the recommendations of your Committee concerning the decisions 
which might be made by the Pension Commission, the Claims and Review 
Branch, and the district offices, through the Senior Pension Medical 
Examiner who is the officer responsible for administration. 

Your Committee's recommendation is that authority should be dele- 
gated to the Senior Pension Medical Examiners in the districts or to 
officials of the Claims and Review Branch not only to approve, but also 
in some circumstances to refuse an application for a discretionary 
benefit. With respect to the district offices, this applies to ad- 
ministration of pensions under Section 18 and applications for last 
illness, funeral and burial expenses under Section 35. In regard to 
the Claims and Review Branch, this applies to a number of routine 


matters as set out in Appendix I to this Section. 


2h 
Comment 

The proposal thet the powers of approval and refusal should be 
delegated to the district offices and the Claims and Review Branch is 
based on the premise that your Committee's recommendation concerning an 
application procedure for discretionary benefits will be accepted. 

The recommendations in this regard are set out in Section il} Item: 7 i 
Application Procedure. Briefly, the proposal is that applications for 
discretionary benefits would be processed through first, second and re. 
newal applications with provision, under certain circumstances, for an 
appeal by way of a personal appearance before one or more members of the 
Commission, with further provision for re-consideration before a proposed 
Pension Appeal Board. It is evident, therefore, that should a decision 
by a district office or the Claims and Review Branch be unacceptable, an 
applicant would have access to a procedure which involves a review of 
the application by the Commission, with a further appeal outside of the 
Commission if necessary. 

It will be noted that your Committee's recommendation concerning 
delegation of powers of adjudication relates only to first applications. 
Where a first application does not succeed and an applicant desires to 
proceed to a second application or subsequent procedures, the adjudica- 
tion would be the responsibility of the Commissione 

This delegation of powers should relieve some of the congestion 
which presumably results from the fact that individual Commissiorrs, 
sitting in quorums of. two or more, are required to make practically 
all decisions involved in the administration of the Pension Act. Your 


Comittee considers that it is necessary to relieve the Commissioners of some 


of this routine responsibility, -thus permitting them. to spend more time on 
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the adjudication of antitlem nt claims and on heerin7s. This latter 
responsibility may increase if the recommendations of your Committee 
are accepted in regard to an expansion of personal appearances under 
Section 7(3) of the Pension Act, and if the responsibilities of the 
dndividnal Commission:r in regard to Entitlement Boards are expanded 
jn accordance with your Committee's recommendations. 

The Methods and Inspection Division of the Department of Veterans 
Affairs carried out a study of the systems and procedures in the Claims 
and Review Branch in September, 196). The interim recommendations made 
as the result of this study were viewed by your Committee. Those which 
dealt with the delegation of authority were as follows: i 

1. The Commission delegate authority to the Pensions 
Medical Examiner and the Administrative Officer 
(Pensions ) in the district office to authorize ad- 
ditional pension on behalf of wives and children 
in all cases that do not involve questions concern- 
ing the validity of the marriage, or the relation- 
ship of the children of the pensioner. 

2, The Commission delegate authority to the Claims and 
Review Branch on behalf of widows who remarry and 
to approve payment of the remarriage gratuity. 

3. The Commission delegate authority to the Claims and 
Review Branch to approve payment of the one year 
bonus to children who are not entitled to pension 


on the death of a pensioner. 
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These recommendations have been incorporated into those being 
made herein by your Committee. 
District. oLatr 

The Canadian Pension Commission employs a Senior Pension Medical 
Examiner in fifteen of its eighteen district offices in Canada. In 
the remaining three district offices (North Bay, Ontario, St. John's, 
Nfld., and Charlottetown, P.E.I.) the Senior Pension Medical Examiner 
acts also as the Senior Treatment Medical Officer of the Department 
of Veterans Affairs. ihe Commission employs administrative officers 
or supervising clerks or principal clerks in the districts, all of whom 
erhana be capable of handling, together with the Senior Pension Medical 
Examiner, the responsibility for decisions as proposed in your Committee's: 
recommendations. ‘hen a Senior Pension Medical Examiner is absent, and 
there is no other pension medical examiner to approve a decision in an urgent 


case, the matter could be referred to the head office of the Commission 


for decision.. 
Claims and Review Branch 
Your Committee noted that the Claims and Review Branch is staffed 


with personnel who have a thorough knowledge of the Pension Act, and are 


well versed in social welfare and other related fields. This staff, under 


existing practice, has the responsibility to prepare decisions for consi- 


deration of individual Commissioners. Provided that the policies of the 


Commission were laid down in directives, and that proper supervision was 
instituted, this staff should, in the view of your Committee, be able to 


accept responsibility for decisions in the areas as recommended. 
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Your Committee has put forward the recommendation * that the Com- 
mission should institute a system to ensure quality control in the 
decisions it, suggests should be made by the Senior Pension Medical 
Examiners, and by officials of the Claims and Review Branch. A system 
of this type would presumably be under the direct supervision of the 
Chairman of the Commission, who would make use of the services of indi- 
vidual Commissioners to assist in the screening of decisions. This form 
of quality control would achieve standardization and would form the basis 
of a staff training programme, designed to establish and maintain proper 
standards of adjudication at the levels below that of the Commissioners. 
This would require only a fraction of the time now taken up by adjudication 
of routine matters by Commissioners. 
Final Authority to Remain with Commission 

Your Committee's recommendation concerning delegation of powers 
to the Senior Pension Medical Examiners and the Claims and Review Branch 
at head office is made on the premise that the ultimate responsibility 
for these decisions must rest with the Commission. Accordingly, it is 
considered that the Commission must keep under review the decisions made 
by delegated authority, and must have the power to reverse these decisions, 
and to revoke delegated powers if necessary. 
Administrative Economy 

Although your Committee has no expertise in the matter of systems 
management, it seems apparent that the utilization of district office 
staff to make decisions in a number of areas as recommended herein would 


result in a saving of administrative expense.. 
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See ‘.ccommendation No. 58 on page 21 hereof. 
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Comment 

Under existing practice, these cases are usually prepared in a district 
office, forwarded to the Claims and Review Branch at head office, and 
then submitted to a quorum of commissioners for decision. In the pro- 
cedure as envisaged by your Committee, the Senior Pension Medical Exa- 
miner could view the result of the investigation by the district offi- 
cials and make the decision, passing the necessary instructions to the 
district treasury office for local action or for action through the 
Chief Treasury Officer in Ottawa, where required. This is in effect 
wnat is done. at present, except that the decision is made by the Gom- 
mission in Ottawa on the basis of the information supplied by the Senior 
Pension j:edical Examiner, - 

A saving would be effected also through an expanded use of offi- 
cials of the Claims and Review Branch. At present, these officials 
prepare a large volume of routine cases for decision by individual 
quorums of Commissioners. If these administrative officials are al- 
loved to _ the decisions, a reduction in paper work, and a corres- 
pantine reduction in administrative costs should result. For example, 
the practice now followed is for the Claims and Review Branch to prepare 
a cummary of a recommendation for consideration of the Commission. The 
file is then reviewed by a quorum of Commissioners, who certify the de- 
cision. It is then returned to the Claims and Review Branch where the 
decision is typed onto the form and the file is again returned to the 
Commission for signature of a quorum of Commissioners. 

The recommendations of your Committee in regard to the making of 
decisions at the district and head office levels, in place of the exist- 
ing procedures which require decisions by quorums of individual Commis- 


sioners, should reduce delays and decrease the volume of departmental files in 


the board room of the Commission in Ottawa. 
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Comment 


Recruiting and Training for Staff 


Your Committee reviewed the work of the officials of this branch 
and concluded that they are performing in a useful and efficient manner. 
However, considerable upgrading in their positions, together with some 
augmentation by new staff and an jmacinative training programme is 
desirable. 

Adjudicating Authority 

It is proposed herein that an adjudicating authority be established 
within the Claims and Review Branch under the chairmanship of the Chief 
of the branch, ‘This adjudicating authority could review cases crspaeee 
by the stetions within the branch, on a "daily meeting" basis if neces- 
sary. The members comprising this authority should be vested with 
power to decide upon matters that have been delegated to them. In 
view of the considerable amount of legal and social welfare involvement 
in the work of the branch, your Committee has recommended that the 


branch officers have access to professional advice, as required. | 
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